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United States Court of Appeals for the 

District of Columbia 

_ 

a District Court of the United States 

For the District of Columbia. 

Law No. 85993. ! 

Elizabeth Galt, a minor, by Dwight B. Galt, her father 
and next friend, Plaintiff 

vs. 

Dean Bryant, Defendant. 

United States of America, 

District of Columbia, 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed July 10 1935 

In the Supreme Court of the 
District of Columbia 

Law No. 85993 

j 

Elizabeth Galt, a minor, by Dwight B. Galt, her father! 
and next friend, National Press Building, Washington,! 

D. C., Plaintiff, 

vs. j 

Dean Bryant, 304 Rittenhouse St., N. W., Washington, 

D. C., Defendant. 

The plaintiff, Elizabeth Galt, a minor, to wit, eighteen 
years of age, by Dwight B. Galt, her father and next friend,j 
sues the defendant, Dean Bryant, for that heretofore, to; 
wit, on the 22nd day of February, 1935, at about 2:45 P. M.,j 
the said defendant was the operator of a certain Ford motorj 
vehicle, which was at the time aforesaid being propelled by 
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him on the Rickmond-Lvnckburg highway between Dill- 
wvn and Fannville about two miles south of Dillwvn, in 
the State of Virginia and at the time and place aforesaid 
the plaintiff was riding as a passenger in the said motor 
vehicle at the request and invitation of the said defendant. 

'Whereupon it became and was the duty of the said de¬ 
fendant in the operation of the said motor vehicle to exer¬ 
cise reasonable care in the operation thereof so as not to 
cause injury to the plaintiff or other persons lawfully 
riding as invitees therein. 

Yet the said defendant, not regarding his dutv in the 
premises but carelessly neglecting the same, did negli- 
gentlv, carelesslv, recklesslv and in wanton disregard of 
the safety of the plaintiff operate the said motor vehicle 
at a fast and wantonly dangerous rate of speed over the 
objection and protest of the plaintiff, without keeping the 
said motor vehicle under proper control and without 
2 keeping a proper lookout and as a result of the said 
reckless and wanton negligence of the said defen¬ 
dant, said defendant did further negligently and carelessly 
suddenly apply the brakes upon the said motor vehicle 
with great force and as a result of the conduct of the said 
defendant as aforesaid and while the plaintiff was riding 
as a passenger and invitee therein as aforesaid, the said 
motor vehicle was caused to turn over several times and as 
a result thereof the plaintiff was thrown from her position 
therein against parts thereof with great force and violence 
and as a result thereof sustained serious and permanent 
physical injuries in that plaintiff sustained numerous 
bruises, contusions and lacerations about her head, body 
and limbs and all of plaintiff’s muscles were strained and 
caused to be stiffened and sore for a long period of time 
and plaintiff sustained a compression fracture of the eighth 
dorsal vertebra, with permanent injury and impairment to 
the plaintiff's back and spine and her ability to walk and 
plaintiff* suffered and will in the future suffer from acute 
tenderness of her spine, particularly in the mid-thoracic 
region thereof and plaintiff suffered and will in the future 
suffer considerable muscle spasm about her said spine and 
plaintiff has and will in the future be restricted in her spinal 
and back movements and plaintiff has and will in the future 
be required to be kept in a plaster jacket for hyper-exten- 
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sion of her said spine and plaintiff has and will in the 
future he required to wear a back brace for the support of 
her said spine, the use of which has been permanently in¬ 
jured, and plaintiff suffered and will in the future suffeir 
great physical and mental pain and anguish and plaintiff’s 
nervous system was severely shocked and permanently imj- 
paired, causing the plaintiff to suffer from chorea aiujl 
plaintiff lost much time from her ordinary affairs antjl 
duties as a student, which has deterred the plaintiff in her 
education progress for a long period of time and 
.'» plaintiff incurred and will in the future incur largjj 
expense for medical, surgical, hospital, x-ray, nurs¬ 
ing, medicines and surgical equipment in an attempt to 
cure herself of her said injury, all to the plaintiff’s dami- 
age in the sum of Ten Thousand Dollars ($10,000.00). 

Wherefore the plaintiff brings this action and claims 
damages of the said defendant in the sum of Ten Thousand 
Dollars ($10,000.00) besides the cost of this action. 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Plaint iff 

4 Pleas of Defendant, Dean Bryant , by His 

Guardian Ad Lit on 

i 

Filed August 5 1935 
* * # 

1. For a Plea to the Delcaration filed herein, the defen¬ 
dant, Dean Bryant, an infant, by his guardian ad litem, 
Henry I. Quinn, admits that he was operating an automo¬ 
bile at the time, place and in the direction alleged in th<j* 
Declaration, and that the infant plaintiff was a guest pas¬ 
senger in the said automobile: he admits that the said autoj- 
mobile turned over at about the place alleged in the Dcdaj- 
ration: he denies all the other allegations of said Declaraf 
tion except those as to the injuries and financial losses sufj- 
fered and sustained by the infant plaintiff as to which h<j> 
has no knowledge or information sufficient to form a belief. 

2. For a further Plea to the Declaration filed herein, the 
defendant, Dean Bryant, by his guardian ad litem, Henry 
I. Quinn, says that the infant plaintiff by her own negli¬ 
gence contributed to the accident complained of, in thaj 
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she was at all times fully aware of the speed and the man¬ 
ner in which the defendant was operating said automobile, 
but at no time did she protest or remonstrate with him as 
to his manner of driving, but by her silence approved of 
the same. 


HENRY I. QUINN 

Attorney for Defendant cC Guardian ad litem 

5 Joinder of Issue 

Filed August 7 1935 
# * # 

The plaintiff, Elizabeth Galt, a minor, by Dwight B. Galt, 
her father and next friend, joins issue upon each of the 
separate pleas filed by the defendant, Dean Bryant, in the 
above entitled cause. 

ALVIN L. NFAYMYER 
DAVID G BRESS 
Attorneys for Plaintiff 

6 Memorandum 


Januarv 10—1938. 

Trial resumed. Verdict for plaintiff for $3750.00. 


District Court of the United States 
For the District of Columbia 

Saturday, January 15, 193S. 

Session resumed pursuant to adjournment, Hon. F. 
Dickinson Letts, Justice, presiding. 

* # * 

It appearing under rule of Court that judgment should 
now be entered on the verdict in this cause, it is so ordered. 

^Therefore, it is considered that plaintiff recover of the 
defendant herein the sum of Three Thousand Seven Hun¬ 
dred Fifty Dollars ($3750.00), together with costs of suit 
to be taxed by the clerk and have execution thereof. 
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Attachment on Judgment 
Issued January 28 1938 


The President of the United States, to the Marshal for 
said District—(1 reeling: 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant, if to be found in this District, 
of value sufficient to satisfy the plaintiff recovery against 
the defendant in this Court in the above-entitled cause, on 
the 15th. day of January, 1938, of 83750.00 with interest f^or 
money payable to the plaintiff by the defendant, and $50.j00 
for cost of suit; and the same, so attached, safely keep ahd 
have before said Court, on or before the tenth day occuripg 
after the execution of this writ, that the same may be con¬ 
demned unless sufficient cause be shown to the contrary; 
and, if said goods, chattels, or credits be attached in the 
hands or possession of any person or persons other than 
the defendant, notify such person or persons of such seiz¬ 
ure, and warn him or them to appear before said Cou^t, 
within the time aforesaid, to show cause whv the same 
should not be condemned and execution thereof had ac¬ 
cording to law. And have then there this writ, so endorsed 
as to show when and how you have executed it. 

Witness, The Honorable Chief Justice of said Court the 
28th dav of Januarv, A. D. 1938 

CHARLES E. STEWART, 
Clerk. 

By J WESLEY GARDNER, JR. 
Assistant Clerk. 


(Seal) 


Notice 


JAN 28 1938 

To Phoenix Indemnity Co., 1508 H. St. N. W., Wasji. 
D. C., Garnishee. 

You are hereby notified that any property or credits of 
Dean Bryant or Herbert S. Bryant in your hands are seized 
by virtue of the foregoing writ of attachment, and you ape 
hereby warned to appear in said Court, on or before the 
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tenth day after service hereof, and show cause, if any there 
be, why the property or credits so attached should not be 
condemned and execution thereof had. 

JOHN B. COLPOYS 
TJ. S. Marshal. 

By R, E. ODEN 
Deputy. 

Marshal's Return 

Attached credits in the hands of the above named Phoe¬ 
nix Indemnity Co. by serving J. J. Gorman, Agent for the 
said Co—Personally and served him with copies of this 
Writ, Interrogatories, and Notices as Garnishee of De¬ 
fendant 1-28-38 

JOHN B COLPOYS 
U. S. Marshal In and for the 
District of Columbia. 

By THOS R. EAST 
Deputy 

K. 

8 Interrogatories in Attachment 

Filed Februarv 7 1938 
# # # 

Notice 

To Phoenix Indemnity Co. Inc. 1508 H. Street, N. W., 
Garnishee: 

You are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And 
should vou neglect or refuse so to do, judgment mav be 
entered against you for an amount sufficient to pay the 
plaintiff’s claim, with interest and costs of suit. 

ALVIN L. NEWMYER 

DAVID G. PRESS 
Attorneys for Plaintiff. 
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Interrogatories 


1st. Were you at the time of the service of the writ of' 
attachment, served herewith, or have von been, between 
the time of such service and the filing of your answer to 
this interrogatory, indebted to the defendant? If so, how], 
and in what amount? 

Answer: No. 

2d. Had you, at the time of the service of the writ of 
attachment, served herewith, or have you had, between 
the time of such service and the filing of your answer tc 
this interrogatory, any goods, chattels, or credits of the 
defendant in your possession or charge? If so, what? 

Answer: No. 

3. Did you issue a certain policy of automobile insurance 
to Herbert S. Brvant in force on February 22, 1935 cover- 
ing a certain 1934 Ford V. 8 for public liability risks while 
being operated by said Herbert S. Bryant or by another 
with his consent? Yes. 

4. Have you any credits by indemnity agreement or 
otherwise belonging to Herbert S. Bryant or Dean Bryant; 
under the terms of an automobile policy covering a certain 
1934 Foid V 8 owned by said Herbert S. Bryant for per¬ 
sonal injury or property damage coverage as a result of a 
certain judgment for $3750 obtained against Dean Bryant, 
son of said Herbert S. Bryant, as a result of his negligent] 
operation of said automobile, with the permission of the 
said Herbert S. Bryant, on February 22, 1935 as a result 
of which plaintiff was injured and obtained said judgment 
in the District Court of the United States for the District 
of Columbia, on, to wit, the 15th day of January 1938 in 
Law Cause S5993? No. 


PHOENIX INDEMNITY COMPANY, INC.j 
By: HENRY I. QUINN 
Attorney 


Subscribed and sworn to before me this 7th 
February A. D. 1938 


day of 


(Seal) 


HELEN R. SASSCER 
Notary Public, D. C. 
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9 Traverse to Answers of Garnishee, 

Phoenix Indemnity Company, Inc. 

Filed March 7 1938 

# * # 

Comes now the plaintiff, Elizabeth Galt, by her attor¬ 
neys and says that each of the answers to the interroga¬ 
tories contained in a writ of garnishment addressed and 
directed to the Phoenix Indemnity Company, Inc., and filed 
in this cause is untrue for that the said garnishee did have 
at the time of the service of said garnishment upon it cer¬ 
tain credits of the defendant and was indebted unto the 
said defendant as an assured under the terms and pro¬ 
visions of a certain automobile policy being policy No. 
349G60 issued to Herbert S. Bryant, the named assured 
therein, for a period of one year, by said Phoenix Indem¬ 
nity Company, Inc., July 23, 1934 to July 23, 1935 and 
covering the 22nd day of February 1935 and for that, on 
to wit, the 22nd dav of Februarv 1935 at or about 2:45 
o’clock, p. m. said defendant while legally operating said 
automobile covered by said policy with the permission of 
the said Herbert S. Bryant, his father, the named assured 
in said policy, did cause serious physical injuries to the 
plaintiff as a result of the said defendant ’s negligent opera¬ 
tion thereof, and as a result of said injuries, the plaintiff 
maintained this action and recovered judgment against tin* 
said defendant herein, in the District Court of the United 
States for the District of Columbia, on a verdict returned 
in favor of the plaintiff against said defendant by a jury 
on the 10th dav of January 1938, which became a final 
judgment in said cause on the 15th day of January 1938 
and from which no appeal has heretofore been taken and 
the time for taking an appeal has expired: that by the 
terms and provisions of said policy of insurance 

10 said Phoenix Indemnity Company, Inc., did agree 
to pay on behalf of the named assured or any person 

legally operating said automobile with the permission of 
the said named assured, including tin* defendant herein, all 
sums within the limits expressed in the declaration at¬ 
tached to said policy, which is in excess of the judgment 
obtained in the cause herein in the amount of $3750 and 
which limits are stated therein as $5000 for injury to one 
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person and $10,000 for injuries to more tlian one per} 
son, which the assured (this defendant) would become ob¬ 
ligated to pay by reason of the liability imposed by law 
upon the assured for damages, including consequential 
damages resulting from physical injuries, loss of services)* 
and expenses arising out of bodily injuries and for death 
resulting therefrom accidentally suffered or alleged to be 
suffered by any person or persons by reason of the us<[ 
and operation of said automobile covered by said policy); 
that at the time of the happening of the grievances corn! 
plained of in the declaration filed herein said defendant 
was an assured covered by said policy and did fully com} 
ply with the terms and provisions of said policy as sucll 
and that said garnishee did undertake to defend and di(j 
actually defend said action for said defendant up to and illj- 
cluding the entry of the said judgment herein; by reasoij 
whereof said Phoenix Indemnity Company, Inc., is estop} 
pod to deny liability under the terms of said contract of 
insurance and was and is obligated to pay on behalf of said 
defendant the amount of the judgment herein had in the 
sum of $3750 with all costs incident thereto and is indebted 
unto the said defendant in that amount. 

"Wherefore said plaintiff prays judgment against sai< 
garnishee, Phoenix Indemnity Company, Inc., in the amounj 
of $‘1750 with costs. 

ALVIN L. NFAVMYEP 
DAVID G. BP ESS 
Attorneys for Plaintiff 


11 Pretrial Order 

Filed September *20 1930 

* * # 

At the Pretrial hearing of the above entitled cause, l lit} 
attorneys, and the parties hereto, being present in Court 
admit and stipulate, as follows; 

If otherwise admissible, the-agrees that the-1 

may use in evidence, without formal proof 

On January 10, 1938, plaintiff obtained verdict against 
defendant for $3,750 which was reduced to judgment op 
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January 15, 193S. Thereafter plaintiff garnisheed Phoe¬ 
nix Indemnity Company, which had insured defendant. 
This case is a hearing as to whether insurance company 
is liable in garnishment proceedings. The insurance com¬ 
pany takes the position plaintiff may not recover because 
defendant did not cooperate in defense of case, as required 
by policy, but on contrary agreed with other witnesses to 
unjustly fasten liability on other than the defendant. 

This case was tried in part on garnishment proceedings 
in March, 1939, but was non-suited by plaintiff in order to 
get testimony believed to be necessary. Testimony has 
been obtained as to this point and case is ready for second 
trial on the garnishment. 

There is a stipulation of record filed May IS, 1939, that 
pleadings filed in the original case which was non-suited 
may be considered by the Court in the present trial as if 
actually filed anew. 

IT IS ORDERED: That the subsequent course of this 
action be controlled by the foregoing, unless modified at 
the trial thereof to prevent manifest injustice. 

Dated September *20. 1939 

BOLITHA J. LAWS 
Pretrial Justice. 

Attorneys authorized to act: 

A. L. NEWMYER 
D. G. BRESS 
Plaintiff. 

H. I. QUINN 
Defendant. 


12 Memorandum 

October 17, 1939 

Jury Sworn; Directed Verdict for Defendant, Letts, J. 
Statement of Proceedings at Trial 

Filed Janurv 9-1940 

* • * 

The statement of proceedings at trial consists of the fol¬ 
lowing, which are attached hereto: 
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1. Two copies of the shorthand reporter’s complete sten¬ 
ographic transcript of the evidence at the trial. 

2. Statement as to Exhibits ottered and received in evi¬ 
dence. 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Plaintiff 

1 hereby certify that on the 9th day of January 19-jK) 
l served the foregoing Statement of Proceedings at Trial 
on Henry T. Quinn, Esquire, attorney for Garnishee, l|>y 
mailing a copy thereof to said attorney at his address, 
Woodward Building, Washington, D. C. 

DAVID G. BRESS 


13 Transcript of Proceedings 

Filed January 9, 1940 

In the District Court of the United States 
for the District of Columbia 

Law No. 85,993. 

Elizabeth Galt, a minor, by Dwight B. Galt, her father 

and next friend, 
vs. 

Deane Buyaxt and Phoenix Indemnity Company, a cor- 

po rati on, Ga rn ish ee. 

Washington, D. C. 
October 17, 1939. 

The above-entitled cause came on for hearing befoije 
Mr. Justice Letts and a subsequently empaneled jury j|rt 
10:18 o’clock a.m. 

j 

Appearances: 

Alvin L. Newmyer, Esq. and 
David G. Bress, Esq., for the plaintiff. 

Henry I. Quinn, Esq., for the defendants. 


Proceedings 

After the examination of the jury panel on their voir dije 
a jury of twelve were duly selected and empaneled; and, 
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following opening statements on behalf of both 

14 sides: 

Mr. Bress. If your Honor please, at this time 
we would like to make a motion on the law of the ease. I 
would be glad to make it at the bench or out of the hear¬ 
ing of the jury, as your Honor wishes. 

The Court. Step to the bench. 

(The following proceedings were thereupon had at the 
bench, out of the hearing of the jury:) 

Mr. Bress. I move your Honor to direct a verdict for 
the plaintiff on the opening statement of Mr. Quinn, on 
the ground that the opening statement failed, expressly or 
otherwise, to state to the jury that the insurance company 
was prejudiced by the conduct of Deane Bryant in any 
manner. There was a showing by Mr. Quinn’s own state¬ 
ment that the day before trial he was advised about this 
so-called concoction, and there was no statement of any 
effort made to settle or to postpone the case. There is 
nothing in his statement to show that the insurance com¬ 
pany was prejudiced, but that they knew this and had the 
information before them at the time that they went to 
trial; and, under the cases recently decided in the last two 
years, it seems to be a prerequisite that an insurance com¬ 
pany, to sustain a position of this kind, has to show real, 
genuine prejudice. 

(After argument:) 

The Court. I will allow the case to proceed. The mo¬ 
tion will be denied. 

Mr. Bress. Call Mr. Herbert S. Bryant. 

15 Thereupon 

Herbert S. Bryant was called as a witness for the plain¬ 
tiff; and, after having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Bress: 

Q. Mr. Bryant, you are the father of Deane Bryant, the 
original defendant in this case? A. I am. 

Q. Where do you live? A. 304 Rittenhouse. 
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Q. How long have you resided in Washington? A. Abopt 
sixty-one years. 

Q. With whom do you live at that address? A. With 
my wife and another son. 

Q. What is your business or profession? A. I am in the 
National Museum—government service. 

Q. In 1934, more particularly on February 22, 1935, did 
you have at that time in force a certain policy of autlo- 
mobilc insurance in the Phoenix Indemnitv Company? A* 
I did. 

Q. Did you at that time own a Ford, 1934 Dc Luxe twjo- 
door sedan? A. I did. 

Q. I show you a policy purporting to be a policy 
l(i of the Phoenix Indemnity Company, issued in the 
name of Herbert S. Brvant, and ask vou whether 
or not—you can look at that and see whether that is the 
policy you had in force. A. I can only assume it is. 

The Court. Is there any disagreement about that? 

Mr. Quinn. None at all. Is that the one that was identi¬ 
fied in the other case ? 

Mr. Bress. The same one. 

The Court. That will be offered and received. 

(Insurance policy covering the accident received in evi¬ 
dence. ) 

Bv Mr. Bress: 

* 

Q. Mr. Bryant, on the day of this occurrence, February 
22, 1935, down and enroute to Skvline Drive, did vour scin 
Deane Bryant have your permission to operate the chr 
that day? A. He did. 

Q. Where is your son Deane Bryant now? A. He is |n 
California. 

Q. What is he doing there? A. Well, he has just gradu¬ 
ated from school, and is hunting a job. 

Mr. Bress. That is all. You may cross-examine. 

Cross Examination 
By Mr. Quinn: 

Q. Mr. Bryant, do you recall when your son Deaijie 
came from California to attend the trial of this 
case? A. I do. 


17 
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Q. Do you recall that he arrived in Washington shortly 
before the trial was to start? A. Very shortly before. 

Mr. Bress. Your Honor please, we would like to state 
that this question, or this line of interrogation, is beyond 
the scope of the direct examination, but we have no ob¬ 
jection to Mr. Quinn making Mr. Bryant his own witness. 

The Court. This is preliminary. 

Mr. Quinn. I think it is in keeping with the introduction 
of the policy, because it goes to the question of the policy 
and the waiver. 

Q. Did you come to my office with Deane? A. I did. 

Q. Do you recall that on that morning when you arrived 
at my office, that I told Deane what I had learned from 
Yale Huffman the day before? A. Yes. 

Q. Do you recall that I told him that Yale Huffman told 
me that the statement which Yale had given to us as to how 
the accident had happened was false and that “Deane had 
persuaded us to make a false statement”? 

Mr. Bress. Don't answer. We object to the question. 

The Court. Objection sustained. 

18 Mr. Quinn. Do I understand your Honor’s ruling 
to be that I will have to put him on afterwards as 
my witness ? 

The Court. If you want to inquire concerning that sub¬ 
ject. 

Mr. Quinn. Well, then, I will ask Mr. Bryant to step 
aside, until we put on our ease. 

The Court (to the witness). You remain as a witness. 

Mr. Bress. It will just be a few minutes. 

The Court. Do you have further questions? 

Mr. Quinn. I probably can proceed with him as my wit¬ 
ness, because this will eventually come down to a law ques¬ 
tion, anyhow. 

The Court. Very well. 

The jury will understand that the examination of this 
witness, beginning at this point, is of the witness as a wit¬ 
ness for the defendant, but in tin* first place having been 
introduced as a witness for the plaintiff. 
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Further Direct Examination 
By Mr. Quinn: 

Q. Mr. Bryant, do you remember my speaking to Deane 
about what Yale Huffman had told me the afternoon be¬ 
fore? A. Yes. 

Mr. Bress. We object to the question, as calling fbr 
hearsay testimony and not admissible in this case, in tips 
manner of proof, against the plaintiff. 

Mr. Quinn. They are claiming— 

19 The Court. He may answer it. 

By Mr. Quinn: 

Q. What did 1 say to him about what I had learned from 

Yale Huffman the dav before? A. Mv recollection is—it is 

• « 

five years ago, you understand—my recollection is that you 
said that you had been informed by Huffman that this story 
of the accident by all of the participants to the insurance 
company was not true, and that in the meantime they had 
decided to tell the true story, and, for that reason— 

Mr. Quinn (interposing). Thev could not testifv for 
him? 

Mr. Bress. Just one moment. 

The Witness. I think you said that, instead of being ja 
witness for Deane, Huffman would be a witness for the 
other side. 

By Mr. Quinn: 

Q. What else did I say about how they came—how Huff¬ 
man and the plaintiff came to sign their statements to th|e 
insurance company? 

Mr. Bress. If your Honor pleases, I submit that this 
character of examination is rather uncertain examination. 
It is self serving in character, and certainly hearsay as far 
as the plaintiff is concerned. 

Mr. Quinn. How is it self serving? 

The Court. Objection overruled. 

20 By Mr. Quinn: 

Q. What did I say to him about his having anything t<j) 
do with getting them to make those statements? A. I have 
not the faintest recollection. 
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Q. Did I sav to Deane that Yale Huffman said that they 
had made those statements— 

Mr. Bress. I object to any leading statements along this 
line. 

The Court. The objection is good. 

Mr. Quinn. May I refresh his recollection about this, if 
the Court please? 

Mr. Bress. I object to the refreshment of the recollec¬ 
tion of the witness bv a narrative talk bv counsel. 

• • 

Mr. Quinn. I am taken completely by surprise, as you 
ought to be, because you know what he testified to at the 
last hearing on this garnishment. 

Mr. Bress. I object to Mr. Quinn's remarks, as not 
being addressed to the propriety of the answer. 

Mr. Quinn. I sav to vour Honor that I am taken bv sur- 
prise by this witness’ answer, because I know what he tes¬ 
tified to at the last hearing. 

(After further argument:) 

The Court. He may proceed. 

The "Witness (addressing the Court). May I ask you 
a question? 

The Court. Yes. 

21 The Witness. I am under oath here. I do not 
pretend to remember in detail all of these things. 

Mr. Quinn. I appreciate that. I am not reflecting on 

vour credibilitv at all. 

• * 

Q. Do you recall that at that conference in my office, that 
I told Deane that Yale Huffman claimed that he had given 
the sort of a statement that he did give to the insurance 
company at Deane's request ? A. Yes, I think I do. 

Q. Do you recall that ? A. Yes. 

Q. Didn't I also tell him that it was claimed by Yale 
Huffman that they all agreed to give that kind of state¬ 
ment? A. I believe that is correct. 

Q. Do you recall Deane saying— 

Mr. Bress. 1 submit that he has no right to continue 
the cross examination. It was only for the purpose of 
refreshing his recollection on that. 

By Mr. Quinn: 

Q. What did Deane say concerning Yale Huffman and 

Bettv Galt, as to whether or not thev would swear to it? 

* 7 • 
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A. I remember very distinctly that he said that they woujkl 
not swear to that and could not swear to that in court.) 
Q. Did he state, as to Yale Huffman and Betty, that th<j>y 
would not swear to that in court? A. I think lijis 

22 expression was that they would never dare say tlutt. 
That is my recollection. 

Q. In court? Did he use that expression? A. 1 think sp. 
Q. What did I say to him about the attitude of the in¬ 
surance company, in view of these developments? A. My 
recollection is you stated that, in view of these develop¬ 
ments, that Deane would have to sign this—what do vqu 
call it? 

Q. Non-waiver agreement? A. Non-waiver agreement; 
which he did. 

Q. Before I would proceed with the case? A. I think 
On your advice, he signed the paper. 

Q. Did 1 explain to him what the meaning of this, lega 
was? A. Yes, you read it. 

Q. And then I gave it to you, and to him, to read? A. 
Yes. 

Q. And you read it? A. Yes. 

Q. And he read it? A. Yes. 

Mr. Quinn. Mark this Defendant’s Exhibit 1 . j 

(Non-waiver agreement marked Defendant’s Exhibit 
1 for identification.) 

23 The Court. Does that require formal proof? 

Mr. Brcss. Is that the same one as marked be¬ 
fore ? 

Mr. Quinn. It is the same one. 

Mr. Bress. No objection. 

Mr. Quinn. Defendant’s Exhibit No. 1 is the non-waive r 
agreement. 

Q. Did Deane sign it that day, before we left for court? 
A. Oh, yes. My recollection is that you explained to liiiju 
that by signing this paper, he waived none of his rights 
under the policy, and that the company waived none of i{s 
rights. I think that is what you said. You will recall tlnjit 
he signed that thing under great pressure. I mean by that 
that he received two or three telephone messages from tljc 
court, saying that the case was on and we had to conje 
right away. 
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Q. The assignment commissioner was calling me, after 
you had arrived at the office, to tell me that they were wait¬ 
ing, and Deane was a little late in getting inf A. The 
plane was late half an hour at least. 

Mr. Quinn. May I read this 11011 -waiver agreement to 
the jury? 

The Court. Yes. 


Mr. Quinn (reading). 

* 4 "Whereas, Herbert S. Bryant, of the City of Washing¬ 
ton, holds the policy of insurance Xo. 349,660, issued by 
the Phoenix Indemnity Company, hereinafter called 
24 the Company, and an accident occurred 011 the 22nd 
day of February, A. D., 1935, in connection with 
which Deane Bryant, son of the said Herbert S. Bryant, 
who was operating the automobile covered by the aforesaid 
policy at the time of the accident, claims the benefits of 
the protection of the said policy under the omnibus cov¬ 
erage clause thereof, but the said Company contends, or 
may later contend, that the said Deane Bryant is not en¬ 
titled to the benefits of the protection of the said policy, 
because of his failure to cooperate with the Company in 
the investigation of said accident, and because of his giv¬ 
ing false statements with reference thereto; 

“And, whereas, there is now pending in the District 
Court of the United States for the District of Columbia, 
an action known as Elizabeth Galt, a minor, by Dwight B. 
Galt, her father and next friend, plaintiff, v. Deane Bry¬ 
ant, defendant, being Law Xo. 85,993, in which the plain¬ 
tiff seeks damages on account of the aforesaid accident, 
and Henry I. Quinn, Esq., attorney for the said Phoenix 
Indemnity Company, was, on the 1st day of August, A. I)., 
1935, appointed guardian ad litem in the above cause to 
appear for and defend him in the aforesaid law action, hav¬ 
ing theretofore been employed by the Company to defend 
the said Deane Bryant under the terms of the Omni- 
26 bus coverage clause of the aforesaid policy, without 
knowledge of any misrepresentations on the part of 
the said Deane Brvant as to the cause of the said accident 


and the facts surrounding the same; 

“ Now, therefore, it is understood and agreed between 
the said Deane Bryant and the Company that the Com¬ 
pany may, by the said Henry I. Quinn, as attorney, pro- 
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coed with the defense of the aforesaid law case without 

prejudice as to the rights of the said Company, and that 

no action heretofore or hereafter taken by the Company 

shall be construed as a waiver of the right of the Cohi- 
. ° . . . i 

panv, if in fact it has such right, to deny liability to the 

said Deane Bryant under the said policy; also that by 

the execution of this agreement, the said Deane Bryant 

does not waive anv rights that he mav have under the said 

policy. 

“Executed in duplicate this 6th day of January, A. 
11)38. 

“Deane Brvant 
* 

“Phoenix Indemnity Company 
“By Henry I. Quinn.” 

And that is witnessed bv mv secretary. 

Q. Mr. Bryant, 1 show you this paper, which has been 
marked Defendant's Xo. 2. and ask you if that is Deanejs 
signature. A. Yes. 

26 (Paper shown to the other side, being Deane Br\ 

ant’s statement to the insurance company as to til 
cause of the accident.) 

Mr. Quinn (to Mr. Bress). It is the same thing as I in¬ 
troduced before. 

AYe offer in evidence the statement which Deane Brvant 

made at the time of the investigation. 

This, members of the jury, is the statement of Deane 

Bryant, the driver of the car, given by him to the repr 

sentative of the insurance company on February 23, 193 

the day after the accident happened. It reads— 

“On February 22, 1935, at about 2:50 o’clock p.m., o^i 

route 15, about 5 miles north of Dillwvn, Virginia, a 193-jt 

Ford sedan owned bv mv father and driven bv me over!- 

« » » 

turned. 

“At the time of the accident we were on route to Dukj* 
Cnivcrsitv on a pleasure trip, all four of the occupant^ 
of the car having friends at Duke University. 

“On a stretch of road that was practically straight, anj 
when we were going at a speed of about 50 miles an hour!, 
Bettv Galt, who was sitting on the front seat of the car 
with me, opened the cowl ventilator of the car. The venj- 
tilator, when opened, blew dust and dirt and cigarett([ 
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ashes from the floor of the car into my eyes, and I was 
momentarily blinded and lost control of the car. 

27 “The car swerved to the right side of the road, 
then to the left side, and the left rear wheel went 

oft' the hard surface of the road, causing the car to swing 
broadside of the road and then overturn. The car rolled 
over several times and came to a standstill, facing almost 
in the opposite direction from which we were going, and 
resting on its right side. 

“Miss Virginia Seal, who was sitting on the back seat, 
sustained injuries and was treated at the Farmville Hos¬ 
pital, and is now at her home in Washington, confined to 
bed. 

“It was clear at the time of the accident, and the road 
was dry. There was no other traffic that figured in this 
accident. 

“There had been no drinking by me or any of the oc¬ 
cupants of the car. 

“We had driven from Washington, and had driven down 
the Skyline Drive, and at the time of the accident were 
headed for Duke University in Durham, North Carolina. 

“None of the occupants had made any complaint of the 
manner in which I was driving the car. I was driving care¬ 
fully at the time of the accident, and the accident was solely 
from me being blinded by dust being blown up from the 
floor when the cowl ventilator was opened. The pur- 

28 pose of opening the ventilator was to get air into 
the car without getting a draft on the occupants of 

the back seat, and the ventilator was opened at my sug¬ 
gestion. 

“I will be 20 years of age on March 7, 1035, and am em¬ 
ployed at the Library of Congress, and also go to George 
Washington University. 

“Deane Bryant.” 

(After a conference between counsel, respecting the ad¬ 
missibility of a paper Mr. Quinn had handed to Mr. Bress, 
counsel went to the bench and the following proceedings 
were had, out of the hearing of the jury:) 

Mr. Bress. This letter is, true, a letter that Mr. Quinn 
sent to Deane Bryant; no dispute about its genuineness. 
My only question about it being offered in evidence is this, 
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that according to one of the recent cases, it has been hejd 
that when an insurance company, after a judgment, dis¬ 
claims liability for alleged breach of the cooperation claujse 
in the policy, it cannot then make a self-serving declara¬ 
tion in the form of a long letter giving the reasons wljiy 
it is claiming the breach. The letter, the Court said, is ad¬ 
missible only for the purpose of showing that there was no¬ 
tice of the reason why they would not further proceed, j I 
will stipulate that on such and such a date Mr. Quinn wrojtc 
a wire, as set forth here, giving notice, and the rest 

29 of it, setting forth self-serving declarations, is npt 
admissible. I will agree that they gave notice, bht 

not as to the rest. 

(After considerable argument:) 

The Court. I think that I must admit the letter, but jn 
admitting it will say, if requested to do so, that I will limjit 
the weight which the jury may give to it; in other wordps, 
tell the jury that the recital found in the letter is not proof 
of the facts there stated. 

Mr. Bress. And that the letter is merely to give notice 
of the position of the Company, and that it is a self-serv¬ 
ing declaration, that last part? 

The Court. T think I will have to take the position that 
it is admissible, and that the jury, upon request, will be 
properly instructed as to how they should consider it. 

Mr. Bress. Verv well. 

* ! 

(Proceedings at bench concluded.) 

Mr. Quinn. Members of the jury, this is a letter—(tio 
the reporter) Will you mark that Defendant’s Exhibit 3? ! 

(Letter of January 14, 1938, from Mr. Quinn to Deane 
Bryant, marked Defendant’s Exhibit No. 3.) 

Mr. Quinn. This is a letter sent to Deane Bryant by mje 
as attorney for the Company under date of January l^t, 
193S, a few days after the verdict of the jury in the 

30 suit for damages. 

It reads— 

“Mr. Deane Bryant, 

“1730 LaBrae Avenue, 

“Los Angeles, California. 
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“I wired you today as follows: 

“ ‘Phoenix Indemnity Company under provisions of pol¬ 
icy and non-waiver agreement disclaims liability to pay 
judgment in Galt v. Bryant. I am withdrawing from the 
case. Disclaimer based on failure to cooperate. Letter 
follows.’ 

“After careful consideration of the facts in this case, the 
Phoenix Indemnity Company was convinced that you 
breached the cooperation clause of the policy issued to 
your father, and which covered the automobile operated 
by you at the time the plaintiff was injured, in that you 
gave a false statement to the company as to the manner 
and circumstances of the accident, and induced the plain¬ 
tiff and the other witnesses to make and give to the Phoenix 
Indemnity Company like false statements. These state¬ 
ments caused the Company to believe that there was a just, 
bona fide defense to the action brought by the plaintiff, 
and it proceeded accordingly. It had no intimation that 
the statement given bv von was false, or that von had 
induced the others to give false statements until the 
31 day before the trial began, when I contacted Mr. 
Huffman to have him appear as a witness for you. 

“Immediatelv on vour arrival in Washington, on the 
• * « 

morning of the trial, I acquainted you with the informa¬ 
tion which had been given to me bv Huffman on the dav 
before, and notified you that we would only proceed with 
the case under a non-waiver agreement, which you there¬ 
upon signed. You stated at the time of the signing of the 
non-waiver agreement that you were convinced that the 
plaintiff and Huffman would not swear that you had in¬ 
duced them to make a false statement, but, as you know, 
they did so swear at the trial of this case, and apparently 
convinced the jury that they were telling the truth. 

“Under the circumstances, the Phoenix Indemnity Com- 
panv has instructed me to advise vou that it disclaims lia- 
bility to pay the judgment in this case because of your 
failure to cooperate as required by the policy, and have 
ordered me to withdraw my appearance in the case. I 
will withdraw my appearance today. 

“For vour information, I wish to advise vou that vou 
have twenty days from tomorrow, exclusive of Sundays and 
holidays, to perfect an appeal in the case, if you desire 
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to do so. I will be glad to turn over to any counsel Se¬ 
lected by you the papers in the case.” 

32 That was signed by me, as attorney for the Com¬ 
pany. 

Mr. Bress. At this point I want to move, for the record, 
the striking out of the self-serving declaration contained 
in this letter that has been read by Mr. Quinn. 

The Court. The motion is overruled. 

Mr. Bress. I request your Honor to state to the jury 
the limited effect that this letter which has been read by 
Mr. Quinn has in their consideration. 

The Court. I will say to the jury that in weighing this 
letter in connection with other evidence in the case, viou 
are told that it indicates the notice of the Phoenix Insur¬ 
ance Company to Deane Bryant that they disclaim liability 
for the judgment which had been rendered against him, and 
disclaims any liability on their part to further represent 
him in court proceedings. As to the facts that are con¬ 
tained in the letter in addition to the notice, you are told 
that the expressions of the writer of the letter, and the 
writing of this letter and the receiving of it in evidende, 
give no proof whatever of the truth of the facts so stated. 
The effect of the letter as far as you are concerned in deal¬ 
ing with the issues in this case is that it shows notice 6f 
the disclaimer of the Insurance Company, and it indicates 
the reasons which prompted the Insurance Company to 
make a disclaimer. 

33 I think perhaps that will cover the point. 

Mr. Quinn. That ought to satisfy them, although 
thev are right hard to satisfv sometimes. 

(At this point Mr. Quinn showed Mr. Bress a card.) 

Mr. Bress. No objection. 

Mr. Quinn. Members of the jury, it is agreed by coun¬ 
sel that that letter which was just read, Defendant’s Ex¬ 
hibit. No. 3, was received by Deane Bryant. This is the sig¬ 
nature on the receipt card, and stamped in the post offieje 
as received by him on January 18, 1938. That will be De¬ 
fendant’s Exhibit No. 4. 

(Card showing receipt by Deane Bryant of letter marked 
Defendant’s Exhibit 3, received in evidence as Defendant Is 
Exhibit 4.) 
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Mr. Quinn. I think that is all just now. If I have over¬ 
looked anything, I will ask your Honor to indulge me. 

The Court. You may cross-examine. 

Further Cross Examination 
Mr. Bress: 

Q. Mr. Bryant, do you know of any occasion at any time 
subsequent to the occurrence of this accident on Wash¬ 
ington^ Birthday in 1935 up to the time of the trial of the 
case that the Insurance Company requested your son or 
yourself to cooperate with it or do anything that either 
of you refused to do? A. Xo. 

Q. When your son appeared at the airport on the 

34 morning of the trial, you met him there? A. Yes, 
sir. 

Q. And you took him to Mr. Quinn’s office? A. That is 
right. 

Q. And up to that time, had you any communication 
with Mr. Quinn about bringing him to his office? A. Well, 
I could not say. It seems to me that we did, but I don’t 
remember. 

Q. In any event, when your son got off the airplane, you 
took him to Mr. Quinn? A. Immediately, in a taxicab, as 
soon as we could get there. 

Q. And you and your son were placed in the position 
that unless you signed this 11011 -waiver agreement, you 
would be left out in the cold, without a lawyer? A. Yes, 
exactlv. 

Q. Mr. Quinn explained to you, “Either you sign this 
agreement, or I do not go to court”? A. That is right. 

Q. And he told you that if you signed it, it did not prej¬ 
udice your rights, or your son’s rights against the Insur¬ 
ance Company in event of a judgment? A. Yes. 

Q. Did your son tell Mr. Quinn that everything 

35 he told Mr. Quinn was the truth, to the best of his 
knowledge? A. I think so. 

Q. You have heard that statement read in court. Do you 
recall whether your son testified in that manner in the 
original case, in supporting the statement that he gave to 
the Insurance Company? A. I know he has consistently 
told exactly that same story to the Insurance Company, 
and in the court. 
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Q. And lie consistently said that that story, to the best 
of his knowledge, is the truth as he knows it? A. He has. 

Q. Did your son, to your knowledge, make any sacrifice 
of any kind in California in order to come here for the 
trial? 

Mr. Quinn. I object. 

Mr. Dress. It shows the extent of the cooperation, j 

Mr. Quinn. Sacrifice? We will agree that he stayed ojut 
of school, and that he came here from California. 

Mr. Dress. And he missed time from work. 

The Witness. He had just secured a little job which le 
ran the risk of losing by coming here. 

Q. And he stayed here only a few days after the trial, 
and went back to California ? A. That is right. 

36 Redirect Examination 

By Mr. Quinn: 


Q. Did I ever use the expression to your son or to you 
that if he did not sign that agreement, he would be out in 
the cold, without a lawyer? A. I would not sav vou said 
“out in the cold without a lawyer.” 1 understood vou to 
sav vou would not go into court. 

Q. That I would not go ? A. Yes. 

Q. Didn’t I explain to your son, and to you, that unleks 
there was a non-waiver agreement signed, that 1 could n0t 
go into court, that the Phoenix Indemnity Company would 
not permit me to go into court, and that the purpose of 
the agreement was to save tin* rights of both parties iinljil 
we found out whether or not these people would swear io 
what Deane said they would not swear to? A. You ma(jle 
that clear, that you would not go into court. Whether ydu 
used just that phrase or not, 1 do not know. 

Recross Examination 

i 

Dv Mr. Dress: 


Q. What was tin 1 purpose of the agreement, Mr. Bry¬ 
ant? A. The purpose of the agreement was that neither 
side, that is, speaking of my son as one side and the Com¬ 
pany as the other—neither side waived any of its rights 
under the terms of the policy. 
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37 Q. And whether or not the insurance company 
would disclaim any judgment was not decided then 

at all? A. Well, only as it is in the agreement. 

Mr. Quinn. The agreement speaks for itself. 

By Mr. Bress: 

Q. But that was the purpose, the preservation of the 
status quo? A. Yes. 

Q. That either party reserved his rights? A. Reserved 
his rights under the policy. 

Mr. Bress. Thank you. 

Mr. Quinn. I think that is all. 

Mr. Bress. Call Mr. Galt. 

At this time I offer in evidence the judgment in this 
case, and I think the Court will take notice of the judg¬ 
ment of the jury sworn in this case of Galt against Bry¬ 
ant, Law No. 85.093, on January 10, 1938, a verdict for 
the plaintiff of $3,750, and jury polled, and on January 15, 
1938, judgment on the verdict for the plaintiff against de¬ 
fendant Bryant for $3,750 and costs. 

We offer that record in evidence. 

Mr. Quinn. Xo objection. 

(Record of judgment entered in previous case, for 
$3,750, received in evidence.) 

38 Thereupon Dwight B. Galt was called as a wit¬ 
ness on behalf of the plaintiff; and, after being first 

dulv sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Bress: 

Q. Mr. Galt, your name is Dwight B. Galt? A. Yes, sir. 
Q. And you are the father of Elizabeth Galt, who was 
a minor at the time of the bringing of this suit ? A. Yes, 
sir. 

Q. Has the judgment entered in this court in favor of 
Betty Galt against Deane Bryant been paid, in whole or 
in part ? A. None whatever. 

Mr. Bress. That is all. 

Mr. Quinn. Xo questions. 

Mr. Bress. The plaintiff rests, if your Honor please. 
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I have offered the policy in evidence. I can state to xhe 
jury a narrative of what the policy contains, instead;of 
reading to them all of this print. 

The Court. You mav do that now, or vou mav do it in 
the course of the argument, as you wish. 

Mr. Bress. If there ]•< objection to anvthing I sav-i—I 
will try to state it as fairly as I can. 

39 This policy with respect to the additional assured 
clause is issued in the name of Herbert S. Brvapt, 

who was on the stand, the father, and it has the clause, jas 
all policies, conventional policies do, the additional assuijed 
clause, also known as the omnibus clause, and that meajns 
that not only is the person in whose name the policy jis 
issued covered by the insurance, but anyone else who <|p- 
erates the automobile with the consent of the one who is 
insured. 

So this policy is in the name of Herbert S. Bryant, apd 
the additional insured are anybody else whom Mr. Bryajnt 
may allow to drive his car, so that Deane Bryant was jus 
much insured as Mr. Herbert Bryant when operating un¬ 
der his father's consent. 

The cooperation clause of the policy provides one sen¬ 
tence—it is in the paragraph on notice, Section 2-A, and 
I will read that paragraph: 

“The assured shall forward to the Company or to ijts 
authorized agent written notice of everv accident as sobn 
as practicable, prompt notice of every claim, and every 
summons and other process in suits as soon as served upon 
him. Notice as given by or on behalf of the assured [to 
any authorized agent of the Company within the state 'in 
which this policy covers, with particulars sufficient to ideln- 
tify the assured, shail be denied to he notice to tjic 

40 Company that the assured shall cooperate with the 
Company, except in a pecuniary way, in the defense 

of claims and suits, and in prosecuting appeals.” 

That is the cooperation part. The policy also provides 
that the insurance company agrees to pay any judgment 
rendered against either the main insured or any additional 
assured under the omnibus clause. 

The plaintiff rests. 

The Court. Very well. 






28 


GALT VS. PHOENIX INDEMNITY CO., INC. 


(After an admonition to the jury not to discuss the case 
with anyone or among themselves until it is submitted to 
them, a recess was declared from 12:30 to 1:30 o’clock 
p. m.) 


After Recess 


Upon the expiration of the recess, 
sumed. 

Mr. Quinn. Call Yale Huffman. 


1:30 o'clock p. m. 
the hearing was re- 


Thereupon Yale B. Huffman was produced as a witness 
on behalf of the defendant; and, after being first duly 
sworn, was examined and testified as follows: 


41 Direct Examination 


By Mr. Quinn: 

Q. Will you please state your full name? A. Yale B. 
Huffman. 

Q. Mr. Huffman, how are you employed at the present 
time? A. I am a police officer, Mr. Quinn. 

Q. Where? A. Greenbelt, Maryland. 

Q. On February 22, 1935, were you a passenger in an 
automobile operated by Deane Bryant? A. Yes, sir. 

Q. After the accident happened in Virginia, how did 
you all return to Washington? A. We took a bus from 
Farmville to Richmond, and then a train from Richmond 
to Washington. 

Q. Did you later on give a statement to a representative 
of the Phoenix Indemnity Company as to how the accident 
happened? A. To their insurance agent, yes, sir. 

Q. I show you this paper, with the signature “Y. B. Huff¬ 
man, Jr..” and ask you if that is your signature. A. Yes, 
sir. 

Q. Is that the statement you gave and signed. 
42 dated March 7— A. Yes, sir. 

Q. Was that statement true? A. Xo, sir. 

Q. Why did you give this statement, if it was not true? 
A. After the accident, the four of us who had been in the 
car discussed the accident with Brvant, who was the driver 
of it. In order to protect him from the wrath of his par¬ 
ents, which he felt was certain, we agreed to tell that story 
in an effort to clear him of blame. 



GALT VS. PHOENIX INDEMNITY CO., INC. 


29 

Q. For instance, in this statement it says that “On Feb¬ 
ruary 22, 1935, 1 was a passenger in a car driven by Deane 
Bryant near Dillwyn, Virginia, and the car turned pver 
while going at a speed of 50 miles an hour. The ventila¬ 
tor of the car was opened by Betty Galt at the suggestion 
of Deane Bryant, and dirt and dust from the floor blew 
up and blinded Bryant, causing him to lose control of| the 
car, which turned over several times.” 

Was that true, that Betty had opened the ventilator:' A. 
• 

o, sir. 

Q. Did you see any dirt and dust fly up into Deane’s 
eyes? A. Xo, sir. 

Q. (Reading:) “There was no drinking at finy 

43 time by any members of the party.” 

That part is true, is it? A. That is correct. 

Q. (Reading:) “And no one complained of the manner 
in which Bryant was driving.” 

Is that true ? A. Xo, sir. 

Q. Had you complained, and had the others in the car 
complained? A. I had, and Miss—my companion had com¬ 
plained. 

Q. Had the plaintiff complained, Miss Galt? A. I don’t 
remember. 

Q. How many times had you complained? A. Two or 
three. 

Q. Had you complained shortly before the accident hap¬ 
pened ? A. Yes, sir. 

Q. When did vou first disclose to anyone connected with 
the insurance company that this statement which you 
signed March 7, which T will have marked as Defendant’s 
Exhibit in this trial Xo. 5, was false? 

(Statement of Yale B. Huffman, Jr., to insurance repre¬ 
sentative shortly after accident, marked Defendant’s Ex¬ 
hibit 5.) 

A. I believe you called me, Mr. Quinn. 

44 Q. With reference to the day when the trial of j the 
damage suit of Bettv Galt against Deane Brvjant 

started, when was it you first told me or anyone connected 
with the insurance company that this statement was fajse ? 
A. At the time you called me. I imagine that that ivas 
a couple of days before the trial. 
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Q. Do you recall that it was the day before the trial? A. 
Not exactly, no. 

Q. Would vou denv that it was the dav before the trial ? 
A. No. 

Q. Did you come into court the next day? A. Yes, sir. 

Q. After you told me? A. Yes, sir. 

Q. It was the day before the trial started that you told 
me, wasn't it? A. A day before, or two before: shortly 
before. 

Q. Do you recall, to refresh your recollection as to the 

time—do vou recall that I told vou that Deane was on the 
» • 

way here from California by airplane, and would arrive 
the next morning? A. No. 

Q. You do not recall that ? A. No. 

45 Q. But vou think vou came to court the next dav 
after you told me that? A. Or two, yes. 

Q. Did you testify in the trial of the damage suit? A. 
Will you repeat that question? 

Q. Did vou testifv in the trial of the damage suit? A. 
Yes, sir. 

Q. Did you testify as a witness for the plaintiff, Betty 
Galt ? A. I have forgotten who examined me. Mr. Quinn. 
I did not have any motive in the trial. 

Mr. Bress. I think he was subpoenaed by both sides. 
Mr. Quinn. No. 

Mr. Bress. ITe was put on the stand by the plaintiff 
at the trial. 

Mr. Quinn. You will stipulate as to that? 

Mr. Bress. I think that is a fact. 

Mr. Quinn. The record shows that Mr. Huffman— 

Mi-. Bress. Yes, he was. 

By Mr. Quinn: 

Q. You were put on the stand as a witness for the plain¬ 
tiff? A. As I say, I do not know. 

Q. Do vou remember that vou testified at that trial 

46 that— 

Mr. Bress. This is not proper direct examina¬ 
tion, the leading character of Mr. Quinn's questions, “You 
remember you testified at the trial,” and Mr. Quinn pro¬ 
poses to read it. 

Mr. Quinn. I will withdraw that. 
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Q. What did you testify to at the trial concerning- the 
manner in which this accident happened? A. Briefly, I 
denied the major parts of that statement as to the cajuse 
of the accident, and said I felt the cause was due to [ex¬ 
cessive speeding. 

Q. Did you also testify as to any protests that were made 
by you and the others ? A. Yes, sir. 

Q. Did you testify concerning the cowl ventilator? j A. 
Yes, sir. 

Q. What did vou testifv with reference to that? A. 1 
think I was asked if Betty Galt opened it, and in my testi¬ 
mony I said that as far as I knew she had not. 

Q. You had not seen her open it, had you? A. That) is 
correct. 

Mr. Quinn. You may examine. j 

Cross Examination 
By Mr. Bress: 

Q. Was the testimonv that vou gave at the trial and that 
you are stating here with respect to the facts the 
47 truth? A. Will you restate that question? 

Q. Was the testimony that you gave at the tiial 
and the statement of the facts as you give them here he 
truth to the best of your knowledge? A. I am under oajtli. 

Q. When you gave this statement to the insurance rep¬ 
resentative who came to see you, you were not under o^th 
at that time? A. No, sir. 

Q. Did you make this statement of your own free \yill 
and accord to the insurance representative? A. Yes, sir. 

Q. You made this statement of your own free will and 
accord without the solicitation or imposition of any other 
person ? Is that correct ? 

Mr. Quinn. I suggest that the question be separated. 
Solicitation and imposition are two different things. 

By Mr. Bress: 

Q. Who came to see you for the purpose of taking a 
statement from you? 

Mr. Quinn. Just one moment. 

Mr. Bress. You wanted me to break the question up 
into two parts. 

The Witness. I cannot answer that yes or no. 
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4S Bv Mr. Bress: 

Q. Who came to see you with respect to getting a state¬ 
ment from yon? A. An insurance agent. 

Q. How long after the accident did the insurance agent 
come to see you? A. According to that date, it is exactly 
two weeks. 

Q. Did you write this statement? A. Xo, sir, that is not 
mv writing. 

Q. Was this written in your presence by the insurance 
investigator? A. Yes, sir. 

Q. Did he ask you questions and you answered them yes 
or no, or just satisfied yourself that you had answered his 
question, and he wrote after you made the answers? A. 
Yes, sir. 

Mr. Quinn. What does that mean, “Yes, sir” to several 
things? There are three different parts to that question. 

By Mr. Bress: 

Q. Are all of the statements in my question correct? A. 
Well, the two parts of the question do not agree. Simply, 
he asked me questions, and from my answers he prepared 
the statement. 

Q. That is correct. 

49 Deane Bryant was not with him when he took 
the statement from you? A. I think not. 

Q. And when you gave him this statement, you gave it 
io him voluntarilv? A. Yes, sir. 

Q. Were you at any time requested by Deane Bryant or 
anyone else to make a false statement to the insurance com¬ 
pany? A. Xo, sir. 

Q. With respect to the time when the accident occurred, 

vou stated on vour direct examination that “After the ac- 
• • 

cident the four of us discussed it with Deane Bryant.'* 
You mean the three others and Deane Bryant made four? 
A. Yes, sir. 

Q. And you further said that in order to protect him from 
the wrath of his parents you agreed to clear him from 
blame. A. Yes, sir. 

Q. Did Deane Bryant at the scene of the accident, or en- 
routc back to Washington from the scene, manifest any 
fear of what his father might—how his father might elias- 
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tisc him because he had been in this accident? A. He Was 
worried, yes, sir. 

Q. Was there any discussion about anybody suing 

50 anybody else? A. No, sir. 

Q. At the time on the way back, did anybody tajiow 
that Betty Galt was seriously injured? A. No, sir. We 
were largely concerned with niv companion. 

Q. That was Miss Virginia Seal? A. Yes. 

Q. When he, Deane Bryant, expressed his fear of What 
his father might do, was it a spontaneous understanding 
between the parties that, as far as his father was con¬ 
cerned, you all would try to exonerate him. or was it at the 
insistence of Deane Bryant that it was done ? A. The for¬ 
mer. 

Q. That is, this was a spontaneous understanding, gnd 
it was not done at the solicitation and insistence of Define 
Bryant, but on the spontaneous agreement of all fouif of 
you ? A. That is correct. 

Q. And at no time after that occasion enroute to Wash¬ 
ington did Deane Bryant ever ask you to make a false state¬ 
ment to the insurance company—isn’t that correct? I 
think that is correct. 

Mr. Bress. No further questions. 

51 Redirect Examination 

By Mr. Quinn: 

! 

Q. Is it not a fact that you all had agreed to tell anyone 
who asked about this accident that it occurred the way you 
gave it in that statement that you signed on March 7 ? 

Mr. Bress. I submit that this is a leading question. Ij'his 
is not a proper form of redirect examination. 

The Court. He may answer. 

A. We agreed to be consistent, of course, in whoever we 
talked to. I am sure that an insurance company was jnot 
mentioned in our agreement, but I suppose, yes, we did— 
we probably agreed to tell anybody who asked, in oilier 
to be consistent. 

By Mr. Quinn: 

Q. You stated in answer to Mr. Bress’ question that you 
did not think that Deane was present when you gave ihis 
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statement, Defendant's Exhibit Xo. 5, to the representa¬ 
tive of the insurance company. To refresh your recollec¬ 
tion, didn't you testify at the main trial of this case, in 
the suit for damages, as follows: 

“Q. Who was with you at the time?” 

Referring to the time the statement was given. 

“A. I was trving to remember under what circumstances 
those statements were signed. As I remember, they 

52 were made up at Capitol Hill, but I am not sure of it. 
It may have been in an office downtown. 

“Q. Was Deane present at the time? 

“A. I am not sure. I think he was.” 

Do you remember that? 

A. You are asking me, did I testify to that? 

Q. Yes. A. If you have it, I must have. 

Q. I have it that way. 

Is it not a fact that at that time your recollection was 

better than vour recollection is todav? A. I had two cases 
• • 

very similar to this pending at the same time, and T gave 
two statements at that time, one on this and one on another 
to another insurance company. 

Q. But your recollection was clearer in 193S than it is 
now, at the trial of this case? A. I suppose that is correct, 
yes, sir. 

Q. You were asked by Mr. Bress if you made the state¬ 
ment of your own free will, Defendant’s Exhibit Xo. 5. 
What was your answer to that? A. Yes. 

Q. But it was after the agreement binding you and Deane 
Bryant and the two girls, that the statement was made? A. 
It was subsequent to that agreement. 

53 Mr. Quinn. That is all. 

Recross Examination 
By Mr. Bress: 

Q. Was there any motive on your part or to your knowl¬ 
edge from the conduct of these young people or on the part 
of anv of the other members of the party to defraud any¬ 
body? 

Mr. Quinn. I object. 

Mr. Bress. I withdraw the question. 

Xo further questions. 
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Mr. Quinn. Call Mrs. Catlett. 

Thereupon Virginia Elizabeth Seal was thereupon pro¬ 
duced as a witness for ilie defendant; and, after having 
been first duly sworn, was examined and testified as fol¬ 
lows ; 

Direct Examination 
By the Clerk: 

Q. State your full name 
beth Seal now. 


, please. A. It is Virginia Eliz|a- 


By Mr. Quinn: 

Q. Did you say your name was Seal now? A. Yes. 

Q. Miss Seal, were you in the car on February 22, 19^5, 
which Deane Bryant was driving, that turned ovj?r 

54 near Dillwyn, Virginia ? A. Yes. 

Q. Did you come back to Washington with the 
others by train from Richmond? A. Yes, I did. 

Q. You were apparently hurt more than the others in tljie 
accident, were you not, at that time? A. Well, at that time 
thev thought I was. 

Q. Do you recall two or three days after the accident, ai d 
after you were in Washington at your home, that Deane 
Brvant called on von ? A. Yes, he did. 

Q. When he called, were vou in bed or confined to voiir 
home on account of injuries? A. Yes, I was in bed. 

Q. Did Deane Bryant then talk to you about the acci¬ 
dent, and what story was to be told about how it happened ? 
A. Yes. As I remember it, he said that since no one wais 
really hurt very much, for us to tell his father, if anythinjg 
was said, that it happened because the ventilator had been 
opened, and that is why it turned over. 

Q. Did he say who they agreed to say had opened tlje 
ventilator? A. I don’t remember. 

55 Q. See if I can refresh your recollection. Do vofci 
remember at the trial of this case, when the suit wajs 

being brought to recover damages against Deane Brvanjf, 
that you were asked this question: 

“Did there come a time, after you returned from this 
trip, that Deane Bryant saw you with respect to discussing 
with you some manner of statement as to how this acci¬ 
dent happened?” And the answer was— 
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“Yes, about—I think it was the next day, probably the 

day after that, he came over to see me, to see how I was, 

and then he told me that they had decided to sav that Bettv 

had opened the ventilator, so that he would not be blamed.” 

Do vou remember that? A. I don’t reallv remember 
* • 

whether we decided that Betty had opened it or not. 

Q. Don’t you remember testifying to that? A. I remem¬ 
ber testifying, but I don't remember whether we decided 
that Betty had opened it or not. 

Q. AYas there any protest made during the trip down 


Skvline Drive as to the manner in which Deane was driving 


the automobile ? A. Yes. 


56 Q. How was he driving it? A. He was driving 
awfullv fast. 

Q. At what speed was he driving at that time? A. Do 
you mean on Skyline Drive, or afterward? 

Q. After you had decided to go to Duke University, 
shortly before this accident happened. A. Well, I am sure 
that he was going at 70, because I looked at the speed¬ 
ometer. 


Q. AYas he going at that speed at the time the accident 
happened? A. I was not looking at the speedometer when 
the accident really happened. 

Q. Had you noticed whether or not the speed had de¬ 
creased to any appreciable extent? A. I don’t think so; 
not just before the accident. 

Q. A'ou do not think it had decreased? A. No, I don’t. 

Q. Did you offer any protest about the way he was driv¬ 
ing? A. A"es. 

Q. Did anyone else in the car protest? A. The other 
boy said he did not know how he felt about it, but he thought 
he was taking his life in his hands when he went that fast. 

Q. Did Betty Galt complain of the way he was 
57 driving? A. A'es. 

Q. Do you remember that shortly before the acci¬ 
dent Betty Galt complained of the way he was driving? A. 
AA 7 ell, it was when we all complained. 

Q. Did you see Betty Galt open the ventilator? A. No, 
T did not. 


Mr. Quinn. That is all. 
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Cross Examination 

! 

Mr. Bress. May 1 have that statement that she signed, 
please ? 

Q. I show yon a statement, Miss Seal, and ask you 
whether or not that is your signature on the third page and 
on the margins of pages 1 and 2. A. Yes, sir. 

Q. Will you tell us when this statement was signed bv 
you, and to whom it was given? A. Tt was given to A|fr. 
Galiher, and it was given a few days before the first tri|al. 

Q. And Mr. Galiher, if you know, came to you as a rdp- 
resentativc of Mr. King’s office? A. Yes. 

Q. And you told Mr. Galiher the facts as you knew theiln ? 
A. Yes. 

Q. Had they ever come to you to get a statement from 
you prior to that occasion? A. Xo. Someone came 
5S a few days after we had gotten home, but I had a 
lawyer then. 

Mr. Quinn. Just one moment. 

By Mr. Bress: 

Q. You had a lawyer then ? A. Yes. 

Q. Did you talk to that investigator who came to see y<jm 
a few da vs after the accident? A. No. I told him that!— 

• i 

Q. Did you refuse to give him a statement? A. Yes. 

Q. Did you thereafter make a claim against Deane Bry¬ 
ant for the injuries that you had in this accident? A. Yqs. 
Q. Did you—don’t answer this if there is an objection]— 
Mr. Quinn. There will be one. 

By Mr. Bress: 

Q. Did the insurance company settle with you and pay 

vou monev in settlement of vour claim? 

% * •> 

Mr. Quinn. I object. 

The Court. T sustain the objection. 

Mr. Bress. May we approach the bench ? 

The Court. Yes. 

(The following proceedings were thereupon had at tl|ie 
bench, out of the hearing of the jury:) 

59 Mr. Bress: I offer the question and the answejr, 
which will be in the affirmative, on this ground: ft 


i 

i 
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appears that a settlement of the claim of this young lady 
was made by the insurance company subsequent to the in¬ 
surance company getting the statements from Betty Galt 
and Yale Huffman. We offer it to show that they had in¬ 
formation from the attorney who represented this girl that 
she was presenting the claim and that there was reason¬ 
able ground for her to recover, and that notwithstanding 
the information they had received on account of the pres¬ 
entation of this claim, they recognized liability, at least 
to the extent of possible liability, and settled it and did 
not thereafter make any further investigation. In other 
words, it put them on notice that there was some different 

store if the facts were as thev claim thev are from that 
• • • 

statement, and they relied on it for a settlement of the 
case. 

So that we offer it for the purpose of showing that they 
had at that time notice of a contrary statement of facts, 
and did nothing further to investigate it. 

The Court. It would seem that all that might be true, 

and still Deane Brvant mav have violated his contract. 

• • 

Mr. Quinn. That is the issue here. 

The Court. I do not see how that is relevant to this 
issue. 

Mr. Bress. The claim of lack of cooperation is 
GO that he got them to make a false statement to the 
insurance company. 1 do not believe the evidence 
justifies that. It further appears here that the insurance 
company had notice of a contrary state of facts, and did 
nothing further to investigate it. 

Mr. Quinn. You have not tin* slightest thing to justify 
that statement, simply because we settled with the girl for 
£150, who was possibly more seriously injured than this 
girl. 

Mr. Bress. This giri had a fractured back. The other 
did not have any such injury. 

The Court. The grounds of your motion have been 
stated. 

(Proceedings at bench concluded.) 

The Court. The jury will disregard the answer which 
was just given. 
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i 

Bv Mr. Bress: j 

Q. You stated that when Deane Bryant came to yiur 
house two or three days after the accident, and since |no 
one was hurt to any extent, for you to tell his father] if 
his father should inquire, that the ventilator had been 
opened and that that caused the accident ? A. Yes. 

Q. Did Deane Bryant at any time ask you to make] a 
false statement to anyone about how this accident hap¬ 
pened, other than requesting you to tell his 

61 Did he ever ask you to make any false st; 
about it? A. No, not except that one. 

Q. Just to tell his father ? A. Yes. 

Q. And you so understood it ? A. Yes. 

Q. You never made any false statement to the insurance 
company with respect to what happened? A. No. 

Mr. Bress. That is all. 

Redirect Examination 

By Mr. Quinn: 

Q. You testified at the trial of the case that the car 
was going 70 miles an hour, did you not, and that every¬ 
body protested? A. Yes. 

Q. Just to' refresh your recollection, you said that Dcafie 
mentioned something to vou about his father. 'When vou 
testified at the main trial of this case, didn’t you testify 
this wav— 

Mr. Bress. 1 submit that this is not proper redirect ex¬ 
amination. 

Mr. Quinn. I submit that I laid the foundation for it.i 
The Court. Let us hear the facts. 

62 Mr. Quinn. To lay the foundation for it, I have 
never talked to this witness since she testified, aijid 

I have never asked any of them any questions outside |of 

court, except Yale Huffman, and therefore I had a right 

to assume that she would testify in the same way that she 

testified under oath at the other trial. 

“Did there come a time, after you returned from this 

trip, that Deane Bryant saw you with respect to discussing 

with vou some manner of statement as to how this aceideht 
% 

happened ?” 

Then I read the answer to you before, which was: 


father ? 
itemint 
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“Yes, about—I think it was the next day, probably the 

day after that, he came over to see me, to see how I was, 

and then he told me that thev had decided to sav that Bettv 

* • » 

had opened the ventilator, so that he would not be blamed. 

“Q. Did lie say to you that that was pure fiction, that 
that was not the truth? 

“A. Yes. 

“Q. But he wanted you to say that Betty had opened the 
ventilator? 

“A. Yes. 

“Q. Did he idve any reason for wanting you to say 
that ? 

63 “A. So he would not be blamed for the car being 
wrecked. 

“Q. Did he express to you any fear of any punishment 
or something of that sort that might be exerted upon him 
by his family if they knew he had caused this accident? 
“A. 1 don’t remember exactly what he said.” 

Isn’t that what you testified to at the former trial? 

A. I guess so. 

Q. And isn’t that the fact? Isn’t that how it did occur, 
as I read your questions and answers? A. As I remem¬ 
ber, he came over and asked me that. 

Q. Just the way 1 read it to you? A. I really cannot 
remember whether it was just that way. 

Q. Did you go to see Betty after that, when she was 
home sick? A. Yes. 

Q. Did she tell you the same thing that Deane told you, 
about the agreement to say that she opened the ventilator ? 
A. I think that she did. 

Mr. Quinn. That is all. 

64 Cross Examination 

By Mr. Bress: 

Q. Mr. Quinn read to you questions and answers asked 
during the trial, but you do recall that when Bryant came 
to your home and told you about this story about the venti¬ 
lator, he was fearful of being punished by his father? A. 
That was the idea. 

Q. And he asked you to tell that to his father? Ho did 
not tell you to tell that to anybody else? A. Xo. 

Mr. Bress. That is all; thank you. 
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Mr. Quinn. Call Miss Elizabeth Galt. 

Thereupon Elizabeth If. Galt, the plaintiff, was called 
as a witness l»y counsel for the defendant; and, after hav¬ 
ing- been first duly sworn, was examined and testified |as 
follws: 

Direct Examination 
By the Clerk: 

Q. Your full name is Elizabeth Galt? A. Elizabeth G^lt, 
ves. 

I 

By Mr. Quinn: 

Q. Miss Galt, vou are the plaintiff in this case? |A. 

Yes. 

65 Q. 1 think you have become of age since this acci¬ 
dent’ haven't vou? A. Yes. 

Q. You are now how old? T don’t like to ask a ladv 
her age ? A. Twenty-two. 

Q. 1 show you a statement, which I will ask be markjed 
Defendant’s Exhibit Xo. 6, and ask you if that is yolur 
signature. A. Yes. 


(Statement of plaintiff to representative of the insurance 
companv shortly after the accident marked Defendant’s 
E.xhibit*6.) 

Q. You signed that statement on March 7, 1935? A. Ap¬ 
parently 1 had. Probably that is the right date. 

Q. Where was it signed? A. At my home. 

Q. In Hyattsville, Maryland ? A. Yes. 

Q. And your mother was present at the time? A. I don’t 
know whether she was present when I signed it. She hiid 
been in and out of the room during the time Mr. Gormjan 
was there. 

Q. In this statement you say— 

66 “On February 22, 1935, I was a passenger in the 
car driven by Deane Bryant when it turned ovjer 
near Dillwyn, Virginia. At the time of the accident I was 
in the front seat. We were on a pleasure trip to Skvlaiid, 
and were headed toward Duke University at the time tjhe 
accident occurred.’’ 
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That part of the statement is true, is it not, that I have 
just read? A. Yes, I believe so. 

Q. (Reading): “At the time of the accident, we were 
going at 50 miles an hour”— 

Is that true? A. That is not true. 

Q. How fast were you going? A. At least 70. 

Q. (Reading): “In order to get air into the car with¬ 
out a draft, I opened the cowl ventilator at the request of 
Deane Bryant.” 

Is that true? A. That is not true, either. 

Q. Who opened the ventilator ? A. Deane Bryant. 

Q. How did he open it ? A. He kicked it open. 

67 Q. Was he going 70 miles an hour, or at least 70 
at that time? A. Yes. 

Q. Will you tell the jury just how he kicked it open, as¬ 
suming that you are Deane sitting in that chair? A. He 
just lifted his foot like that, and the handle came down 
and he kicked it open. 

Q. He reached under the dash with his foot and kicked 
it open while he was going at least 70 miles an hour ? Is 
that correct ? A. Well, it was a long handle that came down. 

Q. And you testified to that at the trial of your case, 
didn’t you? A. Yes, I did. 

Q. (Reading): “As the ventilator opened”— 

This is your statement, again— 

“—it caused a lot of dirt and dust to be blown up and 
caused Bryant to become blinded”— 

Is that true? A. It probably did cause him—I know 
some blew in my eyes. Whether it blew in his, I don’t 
know. 

Q. But you said in here that the dust did blow in his eyes, 
and caused him to become blinded? A. Yes. 

68 Q. And you did not know whether that is true or 
not? A. No, I don’t know whether that is true or 

not. 

Q. (Reading): “I could not see for a minute or so, on 
account of the dust.” 

Was that true? A. As far as I can remember. 

Q. You are referring to yourself? A. Yes, referring to 
myself. 

Q. (Reading): “The car turned over at least three times. 
I sustained injuries to my vertebrae, and am in a cast and 
being treated by Dr. Reliant and Dr. Latimer.” 
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That was true? A. Yes, that was true. 

Q. (Reading): “Then' was no drinking going on at tjhe 
time.” 

Is that true? A. Yes, that is true. 

Q. (Reading): “Xor had anyone complained of the man¬ 
ner in which Deane By rant was driving.” A. That is not 
true. \Ye had all complained. 

Q. How many times had you complained? A. Oh, t\!o 
or three times. 

Q. Had you complained shortly before the acdi- 
00 dent happened? A. Very shortly. 

Q. When you complained very shortly before the 
accident happened, was he then going about 50 miles ajn 
hour? A. As far as I know, he was going at about th^it 
speed. 

Q. Then he continued, and at the time of the accident l|e 
was going, you say, at least 70 miles an hour? A. Yes, hje 
would slow down and speed up. 

Q. When he kicked that ventilator open? A. Yes. 

Q. You have testified how the accident happened, aboi}t 
his kicking the ventilator open, and the speed of the caf, 
and the protests, before this jury. You testified the sarnie 
way before the other jury, when you got the verdict, didn|t 
you? A. Yes, I did. 

Q. You also testified before the jury that this statement 
was false? A. Yes. 

Q. In the respects indicated ? A. Yes. 

Q. Why did you sign your name to that statement ainjl 
give it to the representative of the insurance company 
when it was false? A. To protect Deane Bryant against 
his father's anger about the car being smashed upj. 
70 That was the general idea in the beginning. 

Q. Right after the accident happened, you an$ 
Deane had a talk, didn’t you ? A. Yes. 

Q. And Deane suggested to you that you say you openecjl 
the ventilator? A. He suggested that, yes. 

Q. And to give a statement that would exonerate him? 
A. lie asked me to give no statement. He said to tel^ 
his father, to let his father know that I opened the ventila} 
tor. 

Q. Didn’t he also tell you to tell anyone who askei} 
about it? A. Xo one else was ever mentioned. 
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Q. When the representative of the insurance company 
came to see you, you did not tell him anything different, 
did you ? A. Xo, 1 told him the same thing. 

Q. You told him the same story you were supposed to 
tell Deane’s father, at Deane’s request? A. Yes. 

Mr. Bress. At Deane’s request, referring to Deane’s 


father. 

Mr. Quinn. Xo. 

Q. You told him that same story that Deane had re¬ 
quested you to tell the representative of the insur- 

71 ance company? A. Xo, he had never mentioned the 
insurance company in connection with this. 

Q. Xo, but when the insurance representative came, you 
told him that story ? A. Y'os, I did. 

Q. And you knew that Mr. Gorman represented the in¬ 
surance company that had the coverage on Deane’s car, 
or his father’s car? A. I did. 

Q. And he told you when he came there that he wanted 
to get the facts as to how this accident happened? A. Yes. 

Q. And instead of giving the facts, you gave him a false 
statement ? A. That is true. 

Q. Did you at any time before you took the stand in the 
trial of your damage suit tell Mr. Gorman or any repre¬ 
sentative of the Phoenix Indemnity Company that the 
statement you had given them was false? A. Xo, I did 
not. I never saw them. 

Q. I may be repeating, but I want to be on the safe side 
—at the trial of your damage suit, you testified, didn’t 
you, in answer to Mr. Bress' question, as to how this state¬ 
ment was given by you. Defendant’s Exhibit Xo. 6, 

72 and testified that it was given in accordance with 

what vou have told here to dav? A. Yes. 

• • 

Q. Xamelv, you were doing it to help Deane, and Deane 
had requested it ? A. Y r cs. 

Q. And you told the jury that that was false? A. Yes. 

Q. And you told that jury that the car was going at 
least 70 miles an hour? 

Mr. Bress. T object to repetition. 


By Mr. Quinn: 


Q. And that he had kicked it open? 
The Court. You did go over that. 
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Mr. Quinn. That is all. 

Cross Examination 

By Mr. Bress: 

Q. When you say you did it to help Deane—in givihg 
the statement to the insurance representative, did you gijve 
that of your own initiative? A. Absolutelv. 

Q. Did you have any request whatsoever from Deaiie 
Bryant to make any statement similar to this to any repre¬ 
sentative of the insurance company? A. None what- 

73 ever. 

Q. Did you ever have any discussion with Deaiie 
Bryant relating to an insurance claim? A. Xo. 

Q. When you were approached by Mr. Gorman of the 
insurance company, you were at home lying in a piaster 
cast ? A. I was. 

Q. Had you at any time presented any claim for daijn- 
ages? A. None at all. 

Q. When you gave this statement, did you give it 
your own volition, or did you give it because of any ije- 
quest on the part of Deane Bryant ? A. On my own voli¬ 
tion. 

Q. You have testified that what Deane Bryant asked y<j>u 
to say was with respect to the cowl ventilator. A. Y 
Q. He did not ask you to say anything about s 
A. Xo. 

Q. He did not ask you to say anything about the other 
elements? A. Xo. 

Q. Is it not a fact that you testified at the trial that he 
did ask you to open the cowl ventilator, and that you put 
your hand down there to open it? A. Yes, he did.j 

74 Q. And that he kicked it open with his foot? 

Yes. 

Q. Do you know whether or not Deane Bryant had ai^y 

doubt in his own mind definitelv as to whether or not voir 

' • * 

hand pushed the ventilator, or his foot kicked it? A. I 
don’t know. 

Q. Your hand was down there at the ventilator at tne 
time lu* came up with his foot? A. I leaned forward |o 
push it, but before I could, he kicked it open. I leaned 
forward to do it. 




If 
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Q. Are the facts which you testified to with respect to 

what occurred and with respect to what you testified to 

at the last trial the actual truth of the case? A. Yes. 

Q. Did Deane Bryant, when he requested you to say 

about who pushed the ventilator open, express any anxiety 

about possible punishment he might receive from his 

father? A. Yes, he expressed anxiety. There was never 

any mention of punishment. It was just the way his family 

and father would feel about it. I don't know about anv 

* 

punishment, but it was just the way they would feel about it. 
Q. You never had any discussion with Deane Bryant 
about insurance? A. Xo. 

75 Q. He never asked you to make any false state¬ 
ment to the insurance company, or anybody, but just 

to say you opened the cowl, with respect to his father? 
A. That is right. 

Mr. Bress. That is all. 

Mr. Quinn. That is all. 

That is our case. 

The Court. You may proceed with your rebuttal. 

Mr. Bress. AVill your Honor allow me to have the orig¬ 
inal file, with respect to interrogatories? 

I now, offer in evidence, in rebuttal, if your Honor pleases, 
a deposition taken of Deane Bryant in Los Angeles, Cali¬ 
fornia, on Monday, June 5. 1D3D. The deposition is in the 
form of interrogatories asked by counsel for plaintiff. 
The defendant did not ask any interrogatories. 

I would like to ask the questions, if Mr. Xewmycr will 
take the stand and make the answers. 

Mr. Quinn. May we approach the bench? 

The Court. Yes. 

(The following proceedings were thereupon had at the 
bench, out of the hearing of the jury:) 

Mr. Quinn. I shall object to this deposition, if the Court 
pleases, because 1 think under the law they are estopped 
from taking a position contrary to what they took in 

76 the other case. They cannot obtain a verdict on a 
statement and testimony presenting one particular 

phase of the case, and persuade the jury to believe that, and 

then when thev come to a case of this sort, take an entirely 
• * % 

different position, which amounts to their asking this Court 
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and jury to disbelieve what they have testified to in the 
other ease. 

The Court. I do not know what the deposition shows. 

Mr. Quinn. It is a deposition simply to the effect that 
lie gave the statement which was read in evidence, and that 
it was true to tin* best of his knowledge, and that he nelver 
persuaded anybody to make any false statement, and that 
he came and testified in the case. 

Mr. Brcss. Our duty is to arrive at the truth, and th|ere 
is no estoppel by any witness’ testimony. We took this 
man’s deposition, and all the other evidence is in the c^se. 

The Court. Why is this rebuttal? 

Mr. Bress. Because plaintiff makes out his case by prov¬ 
ing the policy and showing that the judgment has not been 
paid. That is the prima facie case, and the defendant has 
the burden of proof in this case about any lack of coope ra¬ 
tion. 

The Court. I guess you are right. 

(After further discussion:) 

The Court. I think I will receive it. The ground of ypur 
objection is noted. 

77 (Proceedings at bench concluded.) 

Mr. Bress. This deposition was taken before Ross Reyn¬ 
olds, a notary public in and for the County of Los Angejes, 
State of California, pursuant to notice, and, after Deane 
Bryant was duly sworn, he answered as follows in response 
to the interrogatories which I will read, and Mr. Newmyer 
will read the answers. 

(The interrogatories as read and answered are as fol¬ 
lows:) 

Question 1. Regarding the automobile accident on Feb¬ 
ruary 22, 1935, did you at any time ask the occupants! of 
the automobile to make any false or misleading statemejnts 
to the insurance company as to/ how the accident occurred? 

Answer. Xo. 

Question 2. Did you at any time ask the occupants of 
the automobile to make any false or misleading statements 
to anyone else as to how the accident occurred? 

Answer. Xo. 



48 


GALT VS. PHOENIX INDEMNITY CO.. INC. 


Question 3. Did you make a written statement to the 
insurance company of your version as to how the accident 
occurred ? 

Answer. Yes. 

Question 4. To the best of your knowledge and belief, 
was that statement correct ? 

Answer. Yes. 

78 Question o. Did you testify at the trial of the 
case in January, 11)38, in which you were the de¬ 
fendant, in support of that written statement which you 
had given to the insurance company? 

Answer. Yes. 

Question (i. When was the first time you saw the writ¬ 
ten statements which Betty Galt and Yale Huffman gave 
to the insurance company? 

Answer. I do not believe I ever actually read all the 
statements. I saw them introduced in the court at the 
time of the trial, and I knew in general what the state¬ 
ments contained. 

Question 7. If the trial began on January 8,1938, shortly 
after 10 a. m., when did vou arrive in the District of Go- 
lumbia for the purpose of attending that trial, and by 
what means of transportation? 

Answer. American Air Lines. Possibly half an hour 
before I arrived at the court room. 

Question 8. By whom were you requested to attend the 
trial? 

Answer. By my insurance company, by Henry I. Quinn 
for the Phoenix Indemnity Corporation. 

Question 9. Were your traveling expenses, in order to 
be present at the trial in the District of Columbia, paid 
for by the insurance company? 

79 Answer. Yes, all of them. 

Mr. Bress. I offer the judgment in the original 
case as part of the plaintiff's case here, showing that the 
judgment has not been satisfied. 

I think it might be well to offer the entire record, the 
pleadings in that case, all matters of record, so that they 
might be referred to if it becomes material in our presenta¬ 
tion to the jury. 

With that offer plaintiff rests. 

The Court. Have you prayers? 
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Mr. Quinn. Will your Honor excuse the jury for a (mo¬ 
ment ? 

The Court. Yes; the jury may be excused for a few 
minutes. 

Motion for Directed Verdict 

Mr. Quinn. If your Honor please, T submit very earnestly 
that this ease, at this stage, presents simply a matteij* of 
law for the Court. 

We have the testimony of the plaintiff who seeks to re¬ 
cover in this garnishment proceeding, that Deane Bryant 
did request her to give a false statement as to how this ac¬ 
cident happened, and that she did give such a false state¬ 
ment. 

Of course, the story is that at first it was just sq he 
would not get in dutch with his father; but, carrying out 
that agreement, when the representative of the insurance 
company came to her, she gave the statement wljnch 
SO she savs was absolutclv false and she knew it {was 
false. It is in direct contradiction of what she testi¬ 
fied to both at the trial of the original case and as to this 
case, as to how the accident happened, and she did tha^: to 
help Deane Bryant. 

Deane Bwant's statement is almost identical. Tt was 
read to the jury, and your Honor heard it. 

Huffman has testified that thev all agreed that thev 
would tell anyone who asked about this that this accident 
happened in a certain way, so that it would exonerate Deane 
Bryant. 

Now, instead of the car going at 50 miles an liour^ as 
they expressed it, it was going 70. Instead of she opeijiing 
the ventilator and the dust coming up, he was kicking it 
open while lie was going at this terrific rate of speed ojf 70 
miles an hour, and instead of everyone sitting still, {and 
no one protesting during the course of this ride, they had 
all protested a number of times, and protested shortly be¬ 
fore this accident happened, concerning the Diannet in 
which he was driving. 

That was a very important thing for this insurance Com¬ 
pany to know, all of that, and they knew, each of them, fhat 
when this man called for the insurance company, that he' 
was representing the company that had the coverage on 
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the car which Deane Bryant had been driving, and they 
gave him these statements, gave them to him deliberately 
knowing that they were false. 

81 When she brought this suit, she knew of the ex¬ 
istence of that false statement that she had given 
to the insurance company. All of them knew that the in¬ 
surance company was certainly acting in good faith on the 
strength of those statements, and neither she nor any of 
her friends at any time before that case came on for trial, 
nor counsel representing them, ever told the insurance com¬ 
pany or anyone connected with it that the statement was 
false until the day before the case came on for trial, when 
counsel for the insurance company contacted Huffman to 
come to court the next day, when for the first time he 
heard that these statements would be denied, and when 
Deane Bryant was confronted with that, he said that he 
did not believe that they would go under oath to swear 
to them, and then we proceeded under the non-waiver agree¬ 
ment and they all, in the direct examination, brought out 
by their own counsel, immediately attacked these statements 
which they had given, so that they would not be confronted 
by them and contradicted, and on direct examination they 
stated that after this accident took place they were re¬ 
quested by Deane Bryant to make these statements as to 
how it occurred. 

(After considerable argument:) 


Opinion of the Court 

The Court. If the plaintiff should be permitted to suc¬ 
ceed in this case, it would be upon the thought that she 
would recover her judgment against Bryant upon the 
82 truth of the story as she herself and her witnesses 
related it, all of which was inconsistent with the 
disclosure made by Bryant to the insurance company, and 
then she would be permitted to collect from this insurance 
company upon the theory that her testimony at the former 
trial was false and that the testimony given by Bryant to 
the insurance company at that time, and his testimony in 
this case, are true—a very unusual situation. 

Looking at this case, we see that the plaintiff has made 
a prima facie case by proving that judgment was obtained 
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against Bryant, and that Bryant was insured under tqis 
policy which has been received in evidence. 

Now, assuming that wo proceed from that point on, tjie 
burden of proof rests upon this defendant to show that 
Bryant breached the cooperation clause of his contract of 
insurance, and we find that most of the witnesses who sup¬ 
ported the plaintiff’s contention in the former trial, in¬ 
cluding the plaintiff herself, were called as witnesses for 
the defendant, and these witnesses now cling to the stoify 
which they told in the original case, and say that that testi¬ 
mony is the truth. 

If that testimony is to be believed, the defendant has sup¬ 
ported its claim that Bryant breached the cooperation clause 
of his insurance contract. 

That testimony has been matched only by one piece <J)f 
evidence. The plaintiff, seeking to rebut, has relied 
83 solely upon the testimony of Bryant in his deposi¬ 
tion. In that deposition Bryant still says that he 
told the truth in his statement to the insurance company, j 

How can this plaintiff seek to recover on the testimony 
of Brvant, when it is utterlv inconsistent with her own, nd»t 
only in the former trial, but in this one, and inconsistent 
with the testimony of other witnesses that were produced 
in the former trial by her and vouched for by her ? 

If this case should go to the jury on Bryant’s testimony, 
when the plaintiff at the former trial had refuted the state¬ 
ment made by Bryant, and by now pinning her hopes fbr 
her success in this case upon that which she then denounced 
as false, when she could not have had a verdict or judg¬ 
ment in the former case if she had relied upon Bryant’js 
version of the occurrence, it would be, in my opinion, a dis¬ 
tortion of justice to allow her now to collect the judgment 
that she then obtained upon the other theory of fact, by 
now espousing the claim then made by Bryant and by him 
alone. 

Mr. Bress. I am sorry; I would like to interrupt your 
Honor. 1 do not like to, but is not your Honor failing t() 
take into consideration the fact that the verdict in thi? 
original trial does not necessarily mean that the jury bej- 
lieved Betty Galt’s story and disbelieved the defendant’js 
storv? We are not trving that case here. In the 



Gx\LT VS. PHOENIX INDEMNITY CO., INC. 


52 


84 other case the jury could well have returned a ver¬ 
dict for the plaintiff on certain elements that ap¬ 
pear in the defendant's story itself, without disbelieving 
the defendant. We do not know whether the jury went into 
certain facts or not. The jury may have found that the boy 
was going faster than he should have when he applied his 
brakes, and that that was the cause of the injury. 

Now, this plaintiff is not pinning her hopes on Mr. Bry¬ 
ant. Bryant gave his honest version, and your Honor is 
saying as a matter of law that Deane Bryant is a perjurer. 

The Court. Not me, but your witnesses in the former 
case. 

Mr. Bress. My witnesses in the former case— 

The Court. And vour client insists— 

Mr. Bress (interposing). My client at the former trial 
stated her version of the facts of the case. Deane Bryant 
got up there and stated his version of it. There was a 
common ground between, on which the jury could have 
returned a verdict. They did not have to find that Deane 
Bryant was telling an intentional untruth. Your Honor, 
in effect, is saying that Deane Bryant, when he testified 
here in this deposition, and when he testified before, was 
intentionally telling an untruth. I think that that should be 
left to the jury. We are trying an issue as to whether or 
not, in Deane Bryant’s mind, there was any mental 

85 intent to deceive. That is the point. I do not see 
why, because my client is an innocent bystander, we 

should be put in the position of being subjected to the 
most unfavorable interpretation of that statement, in favor 
of the insurance company. 

The Court. The effect of what I have said is onlv this, 
that if what the plaintiff has testified to here, and what 
she testified to in the former case, is accepted as true, it 
is apparent that Deane Bryant, if you accept what she 
said as true, did not cooperate with the insurance com¬ 
pany by giving them an honest and truthful account of what 
had happened. 

Mr. Bress. That is the missing element. Your Honor 
can not say that he did not give an honest, frank disclosure. 
There is no evidence that ho did not, in his own mind— 
that is the test—give his understanding by an honest, frank 
disclosure of what was his opportunity to view. The other 
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side had an opportunity to file cross-interrogatories, bi|it 
did not do so. T do not see how it can be held that he gave 
an intentionally deceptive statement. 

The Court. We have the testimony of this plaintiff and 
of the witnesses that she relied upon at the trial, that the|e 
was an agreement among them that they would falsify as jo 
the occurrence. 

Mr. Bress. It was not that broad. 

Mi-. Quinn. He denies there was any agreement. 
S(i Mr. Bress. And these people do not say there was 
an agreement. The only two that testified to it were 
Virginia Seal and Yale Huffman. Yale Huffman says that 
there was a spontaneous understanding. Virginia said 
that “He asked ns to tell his father that.” We cannot 
be put in the position of having Mr. Deane Bryant in tips 
case found bv the Court to be telling a false storv without 
the establishment of whether or not he could be reasonably 
mistaken, and it was not our dutv— 

The Court. Counsel for the plaintiff is the only one thpt 
takes that for granted. The Court has not. 

Mr. Bress. That is the effect of your ruling. 

The Court. T think not; and this plaintiff did rely upoP 
a different state of facts at the time she got her judgmenjfc, 
and now, in effect, she would discard that and try to con¬ 
vince the Court and jury that Bryant had been faithful tjo 
the insurance company. 

You may argue those questions upon the motion for ja 
new trial. 

The jury may be recalled. 

(At this point the jury returned to their seats in th! 
box.) 

The Court. I will say to the members of the jury that 
the Court thinks that this case, as it now stands, 
S7 presents only a question of law and not of fact, and 
that the responsibility rests upon the Court for its 
decision. 

So, at the direction of the Court, and on the responsibility 
of the Court alone, you will rise and return a verdict for 
the defendant. 

Mr. Quinn. For the garnishee. 

The Court. Your finding and verdict will be for the 
garnishee, the Phoenix Indemnity Company, Incorporated. 
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(Thereupon the verdict of the jury was taken by the 
clerk, in accordance with the direction of the Court.) 

88 Statement as to Exhibits 

Filed Januarv 9 -1940 

# # # 

The insurance policy ottered and received in evidence 
as plaintiff’s exhibit provided in substance that the Phoe¬ 
nix Indemnity Company agrees with Herbert S. Bryant, 
the named assured, to pay, within the limits specified therein 
(which limits are $5000 in case of bodily injury or death 
to one person and $10,000 to more than one) the loss from 
the liability imposed by law upon the assured for dam¬ 
ages on account of bodily injures to any person in an ac¬ 
cident resulting from the operation of the automobile owned 
by said Herbert S. Bryant and described therein (which 
is the same automobile involved in this action) and while 
operated by either the named assured or by anyone with 
his permission. Said policy was in the usual form and 
contained, amongst others, the following? provisions: 

“To defend, in the name and on behalf of the Assured 
any claim or suit against the Assured, even if groundless, 
to recover damages on account of bodily injuries and/or 
property damage covered hereby.” 

One of the conditions of said policy provided: 

•‘The Assured shall cooperate with the Company, except 
in a pecuniary way, in the defense of claims and suits and 
in prosecuting appeals.” 

The remaining exhibits received in evidence are in the 
possession of the garnishee and it is stipulated that the 
originals of those exhibits, including the policy above re¬ 
ferred to, may be used in the United States Court of Ap¬ 
peals for the District of Columbia. 

. ALVIN L. NEWMYER 
DAVID G. BRESS 

Attorneys for Plaintiff- 
Appellant 

HENRY I. QUINN per D.G.B. 

Attorney for Garnishec-appellee 
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I hereby certify that on the 9th day of January 1940 I 
served the foregoing Statement as to Exhibits qn 
89 Henry I. Quinn, Inquire, attorney for Garnishee, t|y 
mailing- a copy thereof to said attorney at his add¬ 
ress, Woodward Building, Washington, D. C. 

DAVID G. BRESS 


Verdict and Judgment 
Filed October 18 1939 


This cause having come on for hearing on the 17th day <J>f 
October, 1939, before the Court and a jury of good an|d 
lawful persons of this district, to-wit: 

Elbert F. Eliason Herman G. Kramer 

William J. Beall James F. Brent 

William W. Riecks Genevieve I. Reier 

Adolph J. Schafhirt George G. Lenehan 

John E. Coward Milton 0. Jones 

Max Burka Morton S. Cass 

who, after having been duly sworn to well and truly try 
the issues between Elizabeth Galt, plaintiff, and Phoenix 
Indemnity Co. Inc., (garnishee), defendant, and after this 
cause is heard and given to the jury in charge, they upoh 
their oath by direction of the Court say this 17th day c[f 
October, 1939, that they find for the defendant again$t 
said plaintiff. 

Wherefore, it is this 18th day of October, 1939 adjudgejd 
that said plaintiff take nothing by this action, that said 
defendant garnishee go hence without day, be for nothing 
held and recover of plaintiff its costs of defense of thjs 
action. 

CHARLES E. STEWART, 
Clerlt 

bv WILLIAMS F. LEMON, 

Asst Clerk. 

Bv order of 

F. DICKINSON LETTS, 

Justice 
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00 Memorandum 

November 28, 1930 

Order overruling motion for new trial—filed. 


Notice of Appeal 
Filed December 5 1039 




# 


# 


Notice is hereby given this 5th day of December, 1939, 
that Elizabeth Galt, plaintiff, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 17th day of 
October, 1930 in favor of Phoenix Indemnity Company, a 
corporation, garnishee against said Elizabeth Galt. 


ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for plaintiff 


Memorandum 

December 5, 1939 

Cost bond on appeal $250.00—filed. 

Statement of Points Relied on 

Filed January 4 -1940 

# * * 

1. The court erred in directing a verdict for the Phoenix 
Indemnity Company, Inc., and in refusing to submit the 
case to the jury. 

91 2. The court erred in ruling as a matter of law 

that there was a violation of the cooperation clause 
of the policy contract between the defendant, Dean Bryant, 
and the Phoenix Indemnity Company, Inc., garnishee, and 
in refusing to submit the same to the jury. 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Plaintiff , appel¬ 
lant 
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January 4, 1940 

Time for filing the record on appeal in the United States 
Court of Appeals for the District of Columbia extended t4 
and including February 1, 1940. 

v « 7 


92 Designation of Record 


Filed January 9 -1940 

* * * 


The clerk will please include in the record herein on 
appeal the following: 

1. Declaration 

2. Pleas 

3. Joinder of Issues 

4. Memo: Jury verdict for plaintiff against defendant, 
Dean Bryant 

5. Judgment for plaintiff against defendant, Dean Bryi- 
ant 

6. Garnishment process, Notice and Interrogatories di¬ 
rected to Phoenix Indemnity Co., garnishee, on January 2?, 


1938. 

7. Answers of garnishee to interrogatories 

8. Traverse to answers of garnishee 

9. Pre-trial order of September 20, 1939 

10. Memo: Trial before Justice Letts and jury, October 
17, 1939 

11. Statement of proceedings at trial, including entire 
Stenographic Transcript of Testimony and Statement as 
to Exhibits. 

12. Memo: Verdict for garnishee by direction of the 
court. 

13. Judgment upon verdict for garnishee. 

14. Memo: Motion for New Trial overruled. 

15. Notice of Appeal 

16. Memo: Bond on appeal filed 

17. Statement of Points Relied on. 

18. Memo: Time to docket action in United States Couijt 
of Appeals for the District of Columbia extended to Feb¬ 
ruary 1, 1940. 
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19. This designation. 

ALVIN L. NEWMYER 
DAVID G. BRESS 
Attorneys for Plaintiff-Appel¬ 
lant 

93 I hcrebv certify that on the 9th dav of January 

• V « * 

1940, I served the foregoing Designation of Record, 
on Henry I. Quinn, Esquire, attorney for garnishee-appel¬ 
lee, by mailing a copy thereof to said attorney at his add¬ 
ress, Woodward Building, Washington, D. 0. 

DAVID G. BRESS 
Attorney for Plaintiff-Appel¬ 
lant 


94 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of 
the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 93, both 
inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 85993 
at Law, wherein Elizabeth Galt, a minor, by Dwight B. 
Galt, her father and next friend, is Plaintiff and Dean 
Bryant and Phoenix Indemnity Co., Inc., (garnishee), are 
Defendants, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 31st day of January, 1940. 

C. E. STEWART, 

(Seal) Cleric . 

Endorsed on Cover: No. 7591 Galt, a Minor &c., Ap¬ 
pellant, vs. Phoenix Indemnity Co., Inc. United States 
Court of Appeals for the District of Columbia Filed Jan 
31 1940 Joseph W. Stewart, Clerk. 
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UNITED STATES COURT OF APPEALS. 

or the District of Columbia. 


October Term, 1940. 


No. 7591. 


Elizabeth Galt, 


Appellant, 


v. 


Phoenix Indemnity Co., Inc., 

Garnish ee-A ppell ee. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT 

Appellant, plaintiff below, appeals from a judgment en¬ 
tered upon a verdict directed by the court in favor of tjhe 
appellee, garnishee below, in a jury action upon issules 
raised by a traverse to the answers of the garnishee to c^r- 
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tain interrogatories propounded to the garnishee, seeking 
to enforce a judgment against the garnishee’s insured. 

The jurisdiction of this court is based on Title IS, Section 
26, of the District of Columbia Code of 1929. 


STATEMENT OF CASE 

Appellant, hereinafter referred to as plaintiff, while a 
minor, tiled her declaration in the court below against the 
defendant, Dean Bryant, to recover damages for personal 
injuries sustained by her as a result of the negligence of 
the said defendant in the operation of an automobile in 
which the plaintiff was riding, resulting in permanent in¬ 
jury to the plaintiff. (R. 1-3) The defendant, then also 
a minor, appeared by his guardian ad litem asserting two 
pleas setting up as his defense a denial of his own negli¬ 
gence and an affirmative charge of contributory negligence 
on the part of the plaintiff. (R. 3-4) 

The automobile operated by the defendant minor was 
owned by his father, Herbert S. Bryant, and, at the time 
of plaintiff’s injury, was being operated by the defendant 
with his father’s consent. (R. 12-13) The father was the 
holder of a policy of public liability insurance, in force 
on the dav of the accident, issued to him bv the Phoenix 
Indemnity Company, Inc., appellee-garnishee, hereinafter 
referred to as the garnishee. This policy obligated the 
garnishee, among other provisions, to pay any judgment 
rendered against the named assured therein, Herbert S. 
Bryant, or against anyone operating the said automobile 
with the consent of the said Herbert S. Bryant, by virtue 
of an omnibus clause contained therein, which included 
the defendant son. (R. 27) The guardian ad litem who 
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filed the pleas for the defendant was the attorney for ^he 
garnishee insurance company. (R. 7) 

In the trial of the action for damages in the court below 
a verdict of the jury was returned in favor of the plaintiff 
for $3750, upon which, judgment for the plaintiff was duly 
entered on January 15, 1938. (R. 4) 

Interrogatories in attachment were thereafter issued; to 
the Phoenix Indemnity Company, the substance of which 
related to the possession by the said garnishee of assets lor 
credits due and owing to Herbert S. Bryant or Dean Bry4nt 
by virtue of the policy of insurance on the said automobile. 
(R. 7) Said garnishee answered said interrogatories deny¬ 
ing possession of any credit by indemnity or otherwise 
to either the said named assured or the said additional 
assured. (R. 7) To these answers and, pursuant to the 
practice provided for by Title 24, Sec. 137, of the Code jof 
Laws for the District of Columbia (1929), plaintiff filjid 
her traverse to the answers of the garnishee (R. 8-9). Tjie 
traverse set up a denial of the answers of the garnishee 
to the interrogatories based upon the liability of the gajr- 
nishee upon the insurance policy issued to Herbert S. 
Bryant, the named assured, which, by virtue of the omnibijis 
clause therein, likewise provided coverage for the addi¬ 
tional assured, the defendant, Dean Bryant, asserting tljie 
liability of the said garnishee for the amount of said judg¬ 
ment with costs. (R. 8-9) 

By virtue of the absence of requirement of pleading spe¬ 
cial issues in garnishment proceedings, the aforegoipg 
was the state of the pleadings when the case was reached 
for jury trial on October 17, 1939, resulting in a directed 
verdict for the garnishee at the conclusion of all the evi¬ 
dence. (R. 10) 

The statement of proceedings herein contains the entitle 
stenographic transcript of the testimony. (R. 11) O^i 
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plaintiff’s case, plaintiff proved her prima facie case by 
calling Herbert S. Bryant, the named assured, establish¬ 
ing by his testimony the insurance policy which was re¬ 
ceived in evidence, which covered the occurrence in which 
the plaintiff was injured and which extended the cov¬ 
erage of said policy to the defendant, Dean Bryant, op¬ 
erating the automobile insured with the consent of his 
father, the named assured in said policy. (R. 13) The 
judgment in the action against the defendant, Dean Bryant, 
was admitted in evidence and Dwight B. Galt, the father 
and next friend of the plaintiff, testified that the judgment 
had not been paid in whole or in part. (R. 26-27) As a 
part of plaintiff’s case, after the policy was admitted in 
evidence, parts thereof were read to the jury and it suffi¬ 
ciently appears in the record, and is not disputed, that 
the policy extended its coverage to the defendant, Dean 
Bryant, in like manner as to the named assured Herbert 
S. Bryant. (R. 27) Tt is also provided therein that the 
insurance company agreed to pay any judgment rendered 
against either the named assured or any additional as¬ 
sured within the omnibus clause. (R. 27) Plaintiff there¬ 
upon rested and, as part of the defendant’s case, the gar¬ 
nishee then offered the testimony of Herbert S. Bryant 
which tended to show that Dean Bryant, after the acci¬ 
dent and prior to the trial, was in California and arrived 
in Washington on the morning of the trial. The father 
met his son at the airport and took him to the office of 
Mr. Quinn, the guardian ad litem and attorney for the 
garnishee, who also appeared as attorney for the defen¬ 
dant, Dean Bryant. At that time Mr. Bryant was present 
with his son in Mr. Quinn’s office and Mr. Quinn then 
stated to them that he (Mr. Quinn) had been informed by 
Mr. Huffman, that the story of the accident, by all of the 
participants, to the insurance company was not true and 
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that those witnesses would not testify for the defendant. 
(R. 14, 15) As a result of this conference, Mr. Qujnn 
insisted upon obtaining a non-waiver agreement from Dtjan 
Bryant and stated that if Dean Bryant refused to signj it, 
Mr. Quinn would not appear in court to defend him. (R. XI) 
It was explained to Dean Bryant that by signing the paper 
he waived none of his rights under the policy and the 
company did not waive any of its rights. “You will recjall 
that he signed that thing under great pressure. I mean 
by that that he received two or three telephone messages 
from the court, saying that the case was on and we l^ad 
to come right away.” (R. 17) The non-waiver agreement 
was thereupon admitted in evidence as exhibit Xo. 1 (|R. 
18, 19) | 

There was also admitted in evidence, as exhibit Xo. 2, 
a statement made on February 23, 1935, the day follow¬ 
ing the accident, by Dean Bryant to the insurance coin- 
pany. (R. 19-20) In this statement Dean Bryant reported 
to the insurance company that his speed was “about ^0 
miles” an hour; that the plaintiff “opened the cowl ven¬ 
tilator of the car” and as a result thereof dust and dijrt 
blew in and blinded him momentarilv and he lost contrjol 
of the car; and that none of the occupants had made any 
complaint of the manner in which he was driving. (R. 20) 

There was thereupon also received in evidence over t(ie 
objection of the plaintiff, as exhibit Xo. 3, a letter addressed 
to Dean Bryant after the verdict of the jury was returned 
in favor of the plaintiff against him, in which the insur¬ 
ance company gave notice of its disclaimer of liability jo 
pay the judgment rendered against him. (R. 21, 22) Cer¬ 
tain self-serving declarations contained in said letter were 
objected to but were admitted in evidence over objection. 
(R. 21, 22, 23) The court, however, after overruling plaiiji- 
tiff’s motion to strike the self-serving part of the lettejr, 
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instructed the jury that the letter was indicative only of 
notice by the insurance company to Dean Bryant of its 
disclaimer of liability and the reasons which prompted it 
to make such a disclaimer. (R. 23) 

On cross-examination Herbert S. Bryant stated that he 
did not know of any occasion at any time subsequent to 
the accident that the insurance company requested his son 
or himself to co-operate with it or do anything that either 
of them refused to do. After arrival at Mr. Quinn’s office 
on the morning of the trial, his son w*as placed in the posi¬ 
tion that unless he signed the non-waiver agreement he 
would be without a lawyer in the case which was about 
to go to trial. (R. 24) At Mr. Quinn’s office Dean Bryant 
told Mr. Quinn that everything that he had said about the 
accident was the truth to the best of his knowdedge. (R. 24) 
Mr. Bryant, having heard the statement by his son made 
to the insurance company read in court, stated that his son 
testified in accordance with that statement and supported 
the same at the trial of the original action for damages 
and added “I know he has consistently told exactly that 
same story to the insurance company and in the court.” 
(R. 24) It further appeared that the son, Dean Bryant, 
had attended school in California and had a job there and 
left both in order to come to the District of Columbia for 
the purpose of aiding in the defense of the action against 
him. (R. 25) To support its claim of breach of the co¬ 
operation clause by Dean Bryant, the garnishee, on its 
case, called three witnesses, Yale B. Huffman and Virginia 
Seal, both of whom testified in the action for damages 
and the plaintiff. The examination of each of these wit¬ 
nesses covered, first, what statements they had made to 
the insurance company, second, what prompted them to 
make those statements, and third, what they testified to 
at the trial of the action for damages. 
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The witness Huffman testified that he gave a statement 
to a representative of the garnishee, which he identified 
and which was received in evidence as Exhibit No. 5. (jR. 


29) In this statement, made to the garnishee on Marchj 7, 
1935, Huffman stated the speed to be 50 miles per hour, 
that the ventilator of the car was opened by the plaintiff 
at the suggestion of Dean Bryant and that no one had cojm- 
plained about the manner in which Bryant was drivibg 
the car. He testified that it was not true that the plaintiff 
had opened the ventilator as far as he knew and it Was 
further not true that there was no complaint about the 
manner of driving. These differences between his state¬ 
ment and the truth of the matter, which was testified |to 


by him at the trial, were based upon the fact that he majde 
the statement in order to protect Dean Bryant from the 
wrath of his parents because the car had been wrecked. 


He did not testify at the negligence trial who opened the 


cowl ventilator but, as far as he knew, the plaintiff djid 
not open it. (R. 31) All the facts that he testified to |at 
the trial were true. He felt that the cause of the acci¬ 
dent, as testified to by him at the trial, was the excessive 
speed at which the car was being driven. (R. 31) 


Huffman further stated that “a couple of days before 
the trial” he advised Mr. Quinn of the incorrectness of tljie 
written statement, and told the truth of the matter to Mjr. 


Quinn at that time. (R. 29, 30) 

With respect to the statement he made to the insurance 
company, he testified he made it of his own free will. (R. 3$) 
An insurance investigator for the garnishee came to see 
the witness and wrote out a statement which the witness 
voluntarily signed. (R. 32) When asked the question “ Wefe 
you at any time requested by Dean Bryant or by anyone 
else to make a false statement to the insurance company ? ] ’, 
the witnesses replied, “No, sir.” (R. 32) It was only fqr 
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the purpose of clearing Dean Bryant from the wrath of his 
parents that he and the other occupants of the automobile 
had an understanding to clear him of blame with his par¬ 
ents, since Dean Bryant was worried about how his father 
might chastise him because he had been in the accident. 
(R. 33) This occurred on the day of the accident before 
returning to Washington from the scene of the accident in 
Virginia. There was not at any time any discussion about 
anybody suing anyone. (R. 33) When Dean Bryant ex¬ 
pressed fear of what his father might do because of the 
damage to the car, there was a spontaneous understanding 
that “as far as his father was concerned” thev would all 
try to exonerate him. (R. 33) The understanding to clear 
Dean Bryant was not done at the solicitation or insistence 
of Dean Bryant but was a spontaneous agreement of the 
four young people in the car to help him out. (R. 33) At 
no time after the parties returned to Washington did Dean 
Bryant ever ask the witness to make anv false statement 
to the insurance company about how the accident hap¬ 
pened. (R. 33) He was sure that the insurance company 
was never mentioned; it was only to avoid the wrath of 
his parents because of the wrecking of the car. (R. 33) 

Virginia Seal testified that she was at the time of the 
accident apparently the one most injured. She employed 
counsel to represent her in a claim against Dean Bryant 
and, consequently, when the insurance agent came to her 
home to obtain a statement from her she refused to give 
him a statement. (R. 37) She did give a written statement 
to the insurance company a few days before the trial of 
the original action for damages below, when Mr. Galiher 
came to see her as a representative of Mr. Quinn’s office. 
(R. 37) (“King’s” is a misprint for “Quinn’s” on page 
37 of the record). She gave him a written statement of 
the facts as they were testified to by her at the trial. The 
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statement was not offered in evidence to impeach, although 
it was identified by her in the garnishment trial. (R. 37) 
She had no conversation with Dean Bryant about making 
any statement concerning the accident until two or thjree 
days after the accident when he called at her home and 
“As I remember it, he said that since no one was reallly 
hurt very much, for us to tell his father, if anything was 
said, that it happened because the ventilator had b^en 
opened, and that is why it turned over.’’ (R. 35) She tes¬ 
tified as to the speed at which Dean Bryant was driving 
and concerning the protest made by the occupants of |he 
car but stated that she did not see who opened the ven¬ 
tilator. (R. 36) An offer of proof was made on cross- 
examination of the witness for the purpose of showing 
what communication was made by her through her attor¬ 
ney to the insurance company in the presentation of l|er 
claim for damages and that her claim for damages was 
settled by the insurance company. (R. 37, 38) This vjas 
offered for the purpose of showing “that they had at that 
time notice of a contrary statement of facts, and did noth¬ 
ing further to investigate it.” (R. 38) The offer of proof 
was based upon the claim that the insurance company was 
not prejudiced and that an adequate opportunity was avail¬ 
able to it to obtain further facts about the manner in which 
the accident occurred and, at least, sufficient to put it ion 
notice that the claim of Virginia Seal was based upon fatfts 
different from those stated by Huffman and the plaintiff 
in their statements to the insurance company. (R. 38) 

When asked on cross-examination whether or not Dean 
Bryant at any time asked her to make a false statement to 
anyone about how the accident happened Miss Seal replied 
that no such request was made as to anyone except to t^ll 
his father, if he should inquire, that the ventilator had 
been opened and that caused the accident. (R. 39) Tjie 
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witness never made any false statements to anyone, includ¬ 
ing the insurance company, with respect to what happened. 
(R. 39) The witness was told by Bryant to state that Betty 
Galt had opened the ventilator because he was fearful of 
being punished by his father but he did not tell the witness 
to state that to anyone else. (R. 40) She did not state this 
to anyone as far as the record shows. 

Thereupon the plaintiff was called as a witness for the 
defendant and the statement which she gave to the insur¬ 
ance company on March 7, 1935, was thereupon introduced 
in evidence as Exhibit No. 6. (R. 41) In that statement 
plaintiff stated that the automobile wras being driven at 
50 miles an hour, that she opened the cowi ventilator and 
that no one complained about the manner in which the car 
was being driven. At the trial of the case she testified that 
the speed w*as about 70 miles an hour and that she had 
complained about the manner in wrhich the car was being 
driven and that Dean Bryant kicked open the ventilator 
when she reached down for it and that she supposed that he 
w T as blinded by the dust that blew up. (R. 42, 43) Asked 
why she signed the statement and gave it to the representa¬ 
tive of the insurance company wrhen it was false, the wit¬ 
ness replied, “To protect Dean Bryant against his father’s 
anger about the car being smashed up. That was the gen¬ 
eral idea in the beginning.” (R. 42) Dean Bryant did not 
request her to give any statement but said “to tell his 
father, to let his father know that I opened the ventilator.” 
(R. 43) Asked whether or not Dean Bryant also told her 
to tell anyone else who asked about it, she replied that “No 
one else w*as ever mentioned.” (R. 43) When the insurance 
representative came to see her and wrrote out the statement 
she told him the same thing. (R. 44) Asked directly on 
examination by counsel for garnishee whether she told the 
same story to the insurance agent “that Dean had re- 
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quested you to tell the representative of the insurance 
company,” witness replied, “No, he had never mentioned 
the insurance company in connection with this.” (R. 44) 
At the trial of the action for damages she testified to her 
knowledge of the truth and not in accordance with |the 
facts as set forth in the written statement. (R. 44) j 

I 

On cross-examination plaintiff testified that she gjave 
the statement to the insurance representative of her pwn 
volition; that she had no request whatsoever from Dean 
Bryant to make any statement to any representative of an 
insurance company; that she never had any discussion Wfith 
Dean Bryant relating to an insurance claim; that at the 
time the insurance agent came to her home to get the state¬ 
ment from her she was in a plaster cast and at that tijme 
she had not presented any claim for damages; that she 
gave this statement to the insurance agent of her own 
volition and not because of any request on the part i of 
Dean Bryant; that the only thing Dean Bryant had ashed 
her to say to his father with respect to the accident had 
to deal vcith the cowl ventilator in order to help him out 
with his father; he did not make any request of her con¬ 
cerning speed nor of any of the other facts concerning the 
accident; that she testified at the trial of the principal 
action for damages that Dean Bryant asked her to open tShe 
cowl ventilator and that she did put her hand down to open 
it but that he kicked it open before she could open it; 
she did not know whether or not Dean Bryant had aiiy 
doubt in his own mind definitely as to whether or not hfer 
hand pushed the ventilator or whether his foot kicked it; 
that at the original trial she testified that she had leaned 
forward to push the ventilator open but before she couild 
do it he kicked it open (R. 45); that the facts which she 
testified to at the trial were the truth of the matter (R. 
4G); that she never had any discussion with Dean Bryaht 
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about insurance but that the conversation with him, on the 
occasion referred to, dealt only with making a statement 
to his lather so as to keep him from getting in difficulties 
at home (R. 46); he never asked her to make any false 
statements to the insurance company or to anyone about 
the cowl ventilator, except to his father. (R. 46) 

Apart from the reference to the coicl ventilator it was 
apparent from the evidence that no other discussion as to 
the occurrence of the accident was had by the occupants of 
the automobile. 

Thereupon the defendant rested and the plaintiff offered 
in rebuttal the deposition by written interrogatories taken 
of Dean Bryant in Los Angeles, California, on Monday, 
June 5, 1939, to which no cross interrogatories were filed 
by the defendant. (R. 46) The interrogatories and answers 
are as follows: 

“Question 1. Regarding the automobile accident on 
February 22, 1935, did you at anv time ask the occu- 
pants of the automobile to make any false or mis¬ 
leading statements to the insurance company as to how 
the accident occurred? 

Answer. No. 

Question 2. Did you at any time ask the occupants 
of the automobile to make any false or misleading 
statements to anyone else as to how the accident 
occurred ? 

Answer. No. 

Question 3. Did you make a written statement to 
the insurance company of your version as to how the 
accident occurred? 

Answer. Yes. 

Question 4. To the best of your knowledge and 
belief, was that statement correct? 

Answer. Yes. 
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Question 5. Did you testily at the trial of the ease 
in January, 1938, in which you were the defendant, 
in support of that written statement which you had 
given to the insurance company? 

Answer. Yes. 

Question 6. When was the first time you saw jthe 

written statements which Betty Galt and Yale Huff- 

* 

man gave to the insurance company? 

Answer. I do not believe 1 ever actually read \ all 
the statements. I saw them introduced in the co^rt 
at the time of the trial, and I knew in general what 
the statements contained. 

Question 7. If the trial began on January 8, 1938, 
shortly after 10 a. in., when did vou arrive in the 
District of Columbia for the purpose of attending the 
trial, and by what means of transportation? 

Answer. American Air Lines. Possibly half an hour 
before 1 arrived at the court room. 

Question 8. By whom were you requested to attend 
the trial? 

Answer. By my insurance company, by Henry! I. 
Quinn for the Phoenix Indemnity Corporation. 

Question 9. Were your traveling expenses, in order 
to be present at the trial in the District of Columljia. 
paid for by the insurance company? 

Answer. Yes, all of them.” 


Thereupon plaintiff rested and, after the court requested 
counsel for prayers, defendant moved the court for a jcli- 
rected verdict, which was argued by the defendant on t}he 
theory that there was no issue of fact for presentation to 
the jury on the issue as to whether or not Dean Bryant 
had committed a breach of the co-operation clause of the 
policy. The court rendered an opinion from the bench 
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Statement of Points. (R. 56) 


at the conclusion of the oral argument, granting the mo¬ 
tion for directed verdict, over the objection of the plaintiff. 
(R. 50-53) Judgment was thereafter, on October 18, 1939, 
entered upon said directed verdict. (R. 55) Motion for 
new trial was duly filed and was overruled. (R. 56) Appeal 
w*as duly perfected to this court by the filing of the required 
notice and bond. (R. 56) 


STATEMENT OF POINTS. (R. 56) 

1. The court erred in directing a verdict for the Phoenix 
Indemnity Company, Inc., and in refusing to submit the 
case to the jury. 

2. The court erred in ruling as a matter of law that there 
was a violation of the co-operation clause of the policy 
contract between the defendant, Dean Bryant, and the 
Phoenix Indemnity Company, Inc., garnishee, and in re¬ 
fusing to submit the same to the jury. 
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SUMMARY OF ARGUMENT 

I 

Plaintiff established a prima facie case by proving the 
judgment in the original action for damages, that the judg¬ 
ment remained unsatisfied, that the garnishee agreed to pay 
any judgment rendered against the assured and that Ithe 
judgment debtor was an assured within the terms of said 
policy. 

The burden of proof as to the claim of breach of the 
co-operation clause of the insurance policy was upon ithe 
garnishee. The evidence offered by the garnishee did not 
tend to establish a breach of the co-operation clause. E-fen 
if the garnishee’s evidence did tend to so establish, it fras 
met with positive and direct testimony introduced by plain¬ 
tiff in rebuttal which, even if favorably construed for the 
garnishee, created an issue for determination by the juRy, 
under well established principles of law defining the prov¬ 
ince of court and jury and did not warrant the direction] of 
a verdict in favor of the party having the affirmative of 
the issue. On the motion for directed verdict the evidence 
was required to be construed most favorably for the plain¬ 
tiff. Further, apart from the testimony admitted in Re¬ 
buttal, the evidence offered by the garnishee was not of 
itself direct and uncontradicted, but was at best weakly 
supportive of the fact sought to be established thereby by 
the garnishee. Such testimony, without the rebuttal, coijld 
not have supported a directed verdict, but would halve 
raised a question for the jury. Not only was the evidence 
sufficient to justify submission of the case to the jury, bjut 
it was such that had the plaintiff had an opportunity to 
have moved for a directed verdict such motion should 
have been granted on the ground that there was not suffi- 
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cient evidence in law on the alleged breach of the co-opera¬ 
tion clause to warrant the court in submitting that issue 
to the jury, particularly because of the total lack of any 
evidence of intent to defraud or to deliberately falsify by 
Dean Bryant. Furthermore, a breach of the co-operation 
clause of a policy of insurance implies prejudice to the 
insurer. Here there was both a total absence of evidence of 
prejudice to the garnishee or of bad faith on the part of 
Dean Bryant. And, although the case was not submitted to 
the jury, the court erroneously admitted in evidence gar¬ 
nishee’s exhibit No. 3, which was a self-serving declaration 
made by the garnishee to the defendant after judgment had 
been obtained against the defendant. 


ARGUMENT 

THE COURT ERRED IN DIRECTING THE VERDICT 

FOR THE GARNISHEE 

I 

As to plaintiff’s prima facie case 

The traverse by the plaintiff to the answers of the gar¬ 
nishee (R. 8) placed the burden upon the plaintiff to show 
that the garnishee was liable for the judgment rendered 
against the defendant. The evidence introduced included 
proof of the judgment against the defendant in the amount 
of $3750 (R. 26), that no part of this judgment was paid 
(R. 26), that the garnishee had issued a policy of auto¬ 
mobile insurance to Herbert S. Bryant, the owner of the 
automobile involved, which contained the usual omnibus 
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clause extending the coverage thereof to his son, the de¬ 
fendant, Dean Bryant, who was operating the same \Hth 
the permission of the said Herbert S. Bryant. (R. 13) On 
page 27 of the record it is in effect stipulated that “Dean 
Bryant was as much insured as Mr. Herbert Bryant wfien 
operating under his father’s consent.” The material phrts 
of the policy necessary to make out the prima facie case 
were read to the jury. (R. 27) In the opinion of the cofirt, 
on the motion for directed verdict, the court said: 

“Looking at this case, we see that the plaintiff |has 
made a prima facie case by proving that judgment was 
obtained against Bryant, and that Bryant was insured 
under this policy which has been received in evidence.” 
(R. 50, 51) 


The burden of proof as to breach of the co-operation clause 

was upon the garnishee 


The complete co-operation clause of the policy is quofed 
on page 27 of the record. The contention of the garnishee 
is that Dean Bryant breached this clause in that he did not 
“co-operate with the company * * * in the defense of claims 
and suits * * (R. 27) The balance of the co-operation 

clause paragraph is not pertinent as it involves no claim) or 
defense. (R. 27) The rule of construction of policies of 
insurance is that they will be construed most strongly 
against the insurer and courts will never seek for a con¬ 
struction of a forfeiture clause which will sustain it, if <jme 
which will defeat it is reasonably deducible from its tenjns. 

Rock miss v. N. J. etc., Ins. Co., 120 N. J. L. 136, 
169 A. 663. 
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It is admitted that the plaintiff can succeed only to such 
rights as the insured had against the garnishee under the 
terms of the policy. It is well settled in cases of this char¬ 
acter that the injured person is subrogated to the rights 
of the insured and by such subrogation he has no greater 
rights than the insured and cannot recover from the insur¬ 
ance company if the insured, by reason of a breach of the 
policy, could not recover. 

Storer v. Ocean Acc. & Guarantee Corp ., 80 F. 
(2d) 470; 

Ocean Acc. <C Guarantee Corp. v. Schroeder, 48 F. 
(2d) 727. 

The reliance by the garnishee upon the breach of the co¬ 
operation clause as its defense imposed upon the garnishee 
the burden of proof of establishing the affirmative of that 
issue. The authorities uniformly hold that the burden of 
proof of establishing a breach of the co-operation clause is 
upon the insurance company asserting that defense. 

Western Casualty cC Surety Co. v. Weimar , 96 F. 
(2d) 635. 

In the Weimar case, supra , the Circuit Court of Appeals 
for the 9th Circuit, in referring to a claim of breach of 
the co-operation clause of a policy, said at page 636: 

“The requirements imposed by the quoted para¬ 
graph are not conditions precedent They outline con¬ 
ditions subsequent, affirmative matters of defense which 
the insurer must plead and prove in order to defeat 
recovery on the policy.” 

In General Casualty & Surety Co. v. Kierstead, infra , the 
court said, referring to the claim of breach of the co¬ 
operation clause: 
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“The defense is an affirmative one pleaded by the 
defendant, and the burden of proof was upon it.j” 

State Auto. Ins. Co. v. York, 104 F. (2d) 730; 

Ocean Accident & Guarantee Corp. v. Lucas, 74 F. 
(2d) 115; 

General Casualty Co. v. Kierstead, 67 F. (2d) 523; 

Tudcr v. Commonwealth Casualty Co., 163 A. 27 

(N. J.); | 

Conroy v. Commercial Casualty Co., 292 Pa. 219, 
140 A. 905; | 

U. S. F. & G. Co. v. Remond, 129 So. 15 (Ala.) \ 

Francis London Guarantee & Acc. Co., 100 Vt. 
425, 138 A. 780; 

Cowell v. Employers’ lndem. Corp., 34 S. W. (2d) 
705 (Mo.); 

U. S. F. & G. Co. v. Suite, 106 Fla. 702,143 So. 615; 

Donaldson v. Farm Bureau Mutual Auto. Ins.\Co., 
14 A. (2d) 117 (Pa., decided June 24, 1^40). 

The Supreme Court of Pennsylvania in the Donaldson 
case, supra, said: 

“The burden was upon the garnishee to prove the 
alleged lack of co-operation, and that, to relieve itself 
of liability on that ground, it must establish not <j)nly 
that there were variances between the pre-trial state¬ 
ments and the testimony, but that such variances vjrere 
material and that they were due to a conscious, delib¬ 
erate intent to deceive and not to innocent inaccuracy 
or mistake. These instructions were correct.” 


! 
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III 

The evidence neither established nor tended to establish 
a breach of the cooperation clause 

A. As to the evidence offered by garnishee 

It cannot be disputed that on plaintiff's prima facie case 
there was no evidence adduced which in any way affected 
the subject of the co-operation clause. The entire testi¬ 
mony offered by the garnishee on this phase of the case 
consisted of the testimony of the plaintiff, called as a 
witness for the garnishee, Yale Huffman and Virginia 
Seal. The witness Bryant, the father of the defendant, 
Dean Bryant, was also called as a witness on behalf of 
the garnishee and, in connection with the co-operation 
clause, was permitted to testify to a conversation between 
Dean Bryant and the attorney for the garnishee at the 
latter’s office on the morning of the trial of the principal 
action for damages. (R. 14-17) Mr. Bryant identified the 
statement made by his son to the insurance company and 
added that his son testified in accordance with that state¬ 
ment at the trial of the original action for damages. (R. 24) 
He further stated that his son never refused to do anything 
requested of him by the insurance company. (R. 24) Inso¬ 
far as concerns the testimony of Mr. Brvant there was 
no evidence adduced tending to show any breach of the 
co-operation clause on the part of Dean Bryant. On the 
contrary, it not only showed co-operation, as far as his 
testimony went, but also showed that his son gave up 
school and his employment temporarily for the purpose 
of coming to Washington to co-operate with the insurance 
company in the defense of the case. (R. 25) 
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Ises, 


The testimony of the plaintiff and the two witne^i 
Huffman and Seal, called by the garnishee is entij-ely 
devoid of any showing of failure on the part of I)ean 
Bryant to co-operate with the insurance company. It ipust 
be remembered that the four occupants of the automobile 
involved in the accident on February 22, 1935, were; all 
minors. The driver, Dean Bryant, was using the farpily 
automobile and, it appearing that no one was seriously 
hurt, was immediately concerned about the property dam¬ 
age to his father's automobile. No one of the group con¬ 
sidered any claim for damages. No one of the group con¬ 
sidered insurance. No one of the group even knew fliat 
there was any element of insurance in any aspect of the 
case as it then appeared and, certainly, as it was effec¬ 
tively conceded below, there was no possible claim of fraud 
or bad faith on the part of any of the young people j in¬ 
volved, insofar as concerned the insurance company. After 
receiving first aid treatment near the scene of the accident 
the four young people involved proceeded back to Wash¬ 
ington. Dean Bryant was concerned about the punishment 
lie would likely receive from his parents as a result of 
having wrecked the family automobile. It was spontane¬ 
ously understood between the fou? young people thatj to 
avoid any difficulty between Dean Bryant and his father 
because of the wrecking of the automobile he would be 
protected from his father by telling the latter that the 
plaintiff had opened the cowl ventilator and that that 
had caused the accident because of the blowing up of diist 
which momentarily blinded him. It is significant to njffe 
that at the original trial for damages there was no dispute 
but that Dean Bryant had requested the plaintiff to ojien 
the cowl ventilator; that she reached down to open it bdt, 
not being familiar with its location, and while attempting 
to reach for it, as she claimed, it was kicked open by Ddan 



22 


Argument 


Bryant. Dean Bryant denied at the trial of the case, as 
lie denied in his statement to the insurance company, that 
he opened the cowl ventilator. It was his belief that Betty 
Galt opened it. She stated at the trial of the case that 
she did not open it although she was reaching to open it 
and the insurance company was so advised by the other 
witnesses at least two days before the trial of the case. 
By plaintiff’s offer of proof she was prepared to show that 
the garnishee had such notice prior to that time also. (R. 38) 

Neither of the two witnesses, Huffman nor Seal, knew 
anything about who opened the cowl ventilator, except that 
they had heard the request of Dean Bryant to Betty Galt 
that she should open it while they \vere driving. In an 
effort to protect Dean Bryant against possible chastise¬ 
ment by his father and for that purpose alone it was under¬ 
stood that whatever doubt had existed as to who actually 
opened the cowl ventilator would be resolved in favor of 
advising the elder Bryant that Betty Galt had done so. 
It appears, therefore, that as far as the trial of the origi¬ 
nal action is concerned, on the question of the cowl ven¬ 
tilator, the testimony of the witnesses, Huffman and Seal, 
was negative, and the only conflict arose between the 
plaintiff, Betty Galt, and the defendant, Dean Bryant. That 
conflict, however, did involve admission by both sides that 
he requested her to do it and that she was actually groping 
for it with her hand when it was opened. (R. 45) 

As to the other elements testified to by the four occu¬ 
pants at the trial of the case, the only elements about 
which inquiry was made dealt with speed, protest and 
drinking. As to drinking, all four testified that there was 
none. As to speed, Dean Bryant testified at the trial that 
his speed was about 50 miles per hour. The other three 
occupants testified that it was more, all giving their ap¬ 
proximation as to what the speed was at the time of the 
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accident. Dean Bryant, however, differed from the ot^ier 
three occupants on the question as to whether or not th^re 
was any protest against the manner in which he was driving. 

The witness Seal did not give any statement to the In¬ 
surance company shortly after the accident as did l}he 
other two, but did give a written statement to the insurance 
company through its attorney, several days before the trial 
in which the facts, as testilied to by her at the trial, w^re 
presented to it. (R. 37) The alleged claim of breach of 
the co-operation clause is based upon the fact that tjhe 
witness Huffman and the plaintiff gave statements whilch 
they did not support at the trial. They had no duty to 
support those statements. Those statements were not givkm 
to the insurance company as a result of any conspirajcy 
or agreement with the insured Dean Bryant. Those state¬ 
ments, as fully appears in the record, were given volun¬ 
tarily without any inducement whatsoever. 

The garnishee has beclouded the issue in that it has pro¬ 
ceeded on the assumption, as did the trial court, that Dejin 
Bryant procured false statements from Betty Galt and Yajle 
Huffman for the insurance company and that the insurance 
company relied thereon to its detriment. It claims thht 
detriment is implied in that the company had no opportu¬ 
nity to make any further investigation or to settle t)ie 
case. As to the former, no other investigation was possible 
under the facts. As to the latter, no request to postpone 
the case to either try to settle or investigate was ma^e. 
Of course, the fact that the statements given by Huffman 
and the plaintiff were untrue does not have any beariijg 
upon the question of the co-operation clause. If tho^e 
statements were untrue and they were procured to be givdn 
to the insurance company by Dean Bryant a different sit¬ 
uation would be presented. In that case such evidence 
would tend to show a breach of the co-operation claus^. 
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An insurance adjuster for the garnishee visited Betty Galt 
at her home while she was in a plaster cast and there ob¬ 
tained a statement from her. The fact that the estimate 
of speed was stated to be 50 miles per hour in each of 
the three statements, there being no discussion of speed 
by any of the parties at any time, is indicative of possible 
suggestion by the adjuster obtaining the statement. This 
is likewise true as to the other elements involved in the 
statements. 

It is true that there was a discussion while returning to 
Washington from the scene of the accident, the effect of 
which was to resolve doubt as to who actually opened the 
cowl ventilator into a positive statement that the plaintiff 
did so but limited only, at the time of that understanding, 
to protect Dean Bryant from any punishment by his father. 
This cannot constitute the procurement of false statements 
to the insurance company. According to the evidence, this 
discussion related only to the cowl ventilator and to noth¬ 
ing else. The circumstances under which the cowl was 
opened is surrounded with uncertainty as to which reason¬ 
able doubt could well have been found to have existed. This 
does not make Dean Bryant a party to any false state¬ 
ments to the insurance company. This does not even tend 
to show any breach of the co-operation clause as a result 
of the variance between the statements given by Huffman 
and the plaintiff and the testimony which they truthfully 
gave on the witness stand. 

B. The verdict of the jury in the 'principal action for 
damages did not establish the falsity of either the 
defendant’s written statement to the garnishee or his 
oral testimony at that trial 

The garnishee has proceeded on the assumption that 
since the jury in the damage action returned the verdict 
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in favor of the plaintiff, that that necessarily established 
the falsity of the testimony given by Dean Bryant and 
established the truth of the testimony given by the plain¬ 
tiff. This assumption is not correct for the reason that it 
cannot be said that the testimony relating to the c<{)wl 
ventilator had any effect whatsoever upon the jury, sijice 
substantial testimony was offered upon the question of con¬ 
trol of the automobile, maintenance of a proper lookout, 
sudden application of the brakes while going at an exces¬ 
sive rate of speed and the operation at an excessive rpte 
of speed under the circumstances in a mountainous region. 
(R. 2) This appears from the declaration and it further 
appears from the pleadings of the defendant tiled by Jiis 
guardian ad litem, who is also the attorney for the gjar- 
nishee, that contributory negligence was relied upon as a 
defense in that the plaintiff “was at all times fully aware 
of the speed and the manner in which the defendant was 
operating said automobile, but at no time did she protest 
or remonstrate with him as to his manner of driving, but 
by her silence approved of the same.” (R. 4) No ques¬ 
tion was raised in the plea about any claim that the plain¬ 
tiff opened the cowl ventilator or that that had anything 
to do with the accident, although it expressly appears upon 
the face of the statements given by Dean Bryant to the 
insurance company that the plaintiff did open the cowl 
ventilator. (R. 19) The testimony with respect to contirol 
and lookout and speed was entirely lay testimony as to 
which there was not a substantial difference in the testi¬ 
mony of all of the parties who testified. There was testi¬ 
mony as to the character of the terrain where the accident 
occurred. There was testimony on the acts of negligence 
charged in the declaration with which none of the state¬ 
ments given to the insurance company dealt. Believihg 
the testimony of Dean Bryant as well as the testimony of 
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the other three occupants ot* the automobile, the jury was 
entirely justified in returning a verdict for the plaintiff. 

To now say that the verdict of that jury establishes the 
falsity of either Dean Bryant’s statement to the insurance 
company or his oral testimony in court is unfounded. The 
statements received by the insurance company were not all 
inclusive. Contradictions in the testimony occurred as to 
the speed of the automobile and the manner in which the 
brakes were applied and this, as stated by the witness 
Huffman, was the real cause of the accident. (R. 31) 

Insofar as the garnishee seeks to establish the falsity of 
the representations made to it by Dean Bryant by relying 
upon the verdict of the jury in the damage action, it is 
submitted that such claim is entirely without merit as the 
falsity of either his statement or his testimony w r as not 
thereby established and, therefore, can have no bearing 
whatsoever upon the issue in this proceeding dealing with 
his co-operation with the insurance company. 

Rodion v. Preferred Accident Ins. Co., supra; 

Woodman v. Pacific Indemnity Co., 72 P. (2d) 256 
(Cal.); 

Lowry v. Zorn, 184 La. 1054, 168 So. 297; 

Dolph v. Maryland Casualty Co., 303 Mo. 534, 261 
S. W. 330; 

Braley Motor Co. v. Northwest Casualty Co., 184 
Wash. 47, 49 P. (2d) 911. 

Any other result would be perilous to the efforts of de¬ 
fendants protected by insurance to co-operate with the in¬ 
surance company in stating their version of occurrences 
tending to deny their own liability. For to deny their own 
liabilitv and to be contradicted on the witness stand and 
then suffer an adverse verdict could then, under the thesis 
of the garnishee in the present case, be considered as 
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establishment of the falsity of the testimony of the insured 
and, therefore, evidence of his lack of co-operation with 
the insurance company. It is inconceivable that such re¬ 
sults could be sanctioned by this court. The Buffalo and 
Wyer cases, relied on by the garnishee to support t^iis 
proposition, are clearly distinguishable, (see, infra, ijor 
discussion) 


C. The evidence in rebuttal was direct and positive 


Interrogatories were propounded by the plaintiff to Delan 
Bryant in California on June 5, 1939, for the purpose of 
providing testimony in this proceeding from him with re¬ 
spect to his conduct and relationship with the insurance 
company which would reflect upon the issue of alleged 
breach of co-operation. (R. 46) His testimony is direct atid 
positive in denial of any request to make false statements. 
If that denial is true and if it were so believed by a jufy, 
there is no question but that he was not guilty of a brealch 
of the co-operation clause of the policy. In his testimony, 
in answer to interrogatory number one, he denied that 
he at any time asked any of the occupants of the auto¬ 
mobile to make any false or misleading statements to the 
insurance company as to how the accident occurred. If the 
answer to this interrogatory is truthfully given, the entire 
theory of the garnishee’s case must fail. His answer! is 
direct and he was not subjected to cross-interrogatories 
which was the right of the garnishee to propound to him. 
In answer to interrogatory number two, he denies that he 
at any time asked the occupants of the automobile to make 
anv false or misleading statements to anvone else as Sto 
how the accident occurred and in this is the only apparent 
contradiction between his testimony and the testimony iof 
the other witnesses. It is not known whether he actually 
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believed that Betty Galt opened the cowl ventilator or not. 
He has constantly maintained that she did open the cowl 
ventilator. That was his belief and whether he was mis¬ 
taken or intentionally falsifying was a question for the jury 
to decide. Tt will be remembered that there was some ques¬ 
tion about the opening of the cowl ventilator while the 
automobile was in motion and that while Bettv Galt was 
reaching down for the handle for the purpose of opening it, 
she claimed that he kicked it. The remaining interroga¬ 
tories clearly manifest his co-operation with the insurance 
company in making a written statement to them as to how 
the accident occurred; that the same was correct to the best 
of his belief and knowledge and that he testified at the trial 
of the principal action for damages entirely in support of 
that statement and that he traveled from California to the 
District of Columbia for the purpose of being present and 
testifying at the trial in co-operating with the insurance 
company. (R. 46) 

1). As to absence of evidence of wilful falsification and 
Ocean Accident <£ Guarantee Corp. v. Lucas 

Since upon all the evidence it cannot be said that Dean 
Bryant was guilty of wilful or deliberate falsification, the 
evidence cannot be considered as even tending to establish 
a breach of the co-operation clause. Either it should have 
been so considered and a verdict directed for the plaintiff; 
or, if reasonable men would differ upon the conclusions to 
be drawn therefrom the question of intent or deliberation 
should have been submitted to the jury. 

Ocean Accident & Guarantee Corp. v. Lucas, 74 F. 
(2d) 115; 

Medico v. Employers Liability Assurance Corp., 
132 Me. 422, 172 A. 1; 

Rock miss v. N. J. etc., Ins. Co., supra. 
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The burden of proving lack of good faitli was upon tihe 
garnishee. 

Conroy v. Commercial Casualty Ins. Co., supra; 

Roth v. National Automobile Ins. Co., 195 N. jY. 
865. 

In the Lucas case plaintiff was injured by the 
who carried automobile liability insurance. Plaintiff Ob¬ 
tained judgment against the defendant and then brougjht 
an action to enforce the judgment against the insurance 
company. The case was tried before a jury and resulted 
in a verdict and judgment for the plaintiff against the in¬ 
surance company. It appeared that, immediately after the 
accident, the insured defendant signed a written statement 
for the insurance company in which he described the acci¬ 
dent so as to show that it was unavoidable. The insurance 
company defended on this ground in the trial court. How¬ 
ever, the insured's testimony at the trial of the negligence 
case established a case of absolute liability. The principal 
argument on appeal, asserted by the insurance company, 
was that the trial court erred in instructing the jury thjjit, 
in order to sustain the defense of lack of co-operation, tjie 
variance between the statements made by the assured to the 
insurance company before the trial and his testimony at t|ie 
trial, had to be a “conscious variance on his part as w^ll 
as a material and substantial variance.” The Circuit Court 
of Appeals for the Sixth Circuit, in an opinion by Circuit 
Judge Allen, said: 

“The main issue of fact in the case was whether 
Butler made full disclosure to the appellant before the 
trial of the facts to which he testified at the trial in 
the state court. 

The evidence as to surprise was offered no doubt jto 
show not only that there was failure to co-operate, bgt 


defendant, 
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also that there was no waiver, or, as it might more 
accurately be termed, estoppel. The argument was so 
related to these questions that according to the com¬ 
mon experience of men it might be considered as ren¬ 
dering improbable counsel's claim that he had been 
surprised. Since the argument tended to throw light 
upon this question, it was relevant. 

* * * The District Court charged that it was the 
duty of Butler under the policy to give the truth in 
any statements which he made to the company, ac¬ 
cording to his best capacity and understanding of the 
events and circumstances of the accident, and that it 
would not be co-operating, as required by the policy, 
if Butler consciously testified to a set of facts materially 
different from that which he had given in any previous 
statement to the company’s agent and attorneys. * * * 
But the appellant claims that a material variance at 
the trial, whether conscious or unconscious, would vio¬ 
late the insurance contract. 

When persons co-operate, they act jointly or con- 

currentlv toward a common end. and in an insurance 
* 

case thev are governed bv the insurance contract. Ob- 
viouslv the common end set forth in this contract as 
to statements was not that the assured, regardless of 
truth, should establish non-liability for himself or for 
the company. It was that the facts of the accident 
should be fairlv, fullv and accurately disclosed. * * * 
When the District Court charged that a variance in 
statements must be not only material but conscious, to 
constitute failure to co-operate, he was using equiva¬ 
lent terms for material, deliberate and wilful falsifica¬ 
tion. (Italics supplied) 

If lack of co-operation under such a policy is found 
to exist upon the sole ground of variance in statements, 
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that variance must be not only material, but conscious. 
Otherwise, an unscrupulous claim adjuster taking a 
written statement prior to trial could derive great ad¬ 
vantage from such variance, for the honest witness 
might unconsciously vary a repeated story.” 

I 

Tn the lower court, in the case at bar, the garnishee relied 
upon U. S. F. & G. Co. v. Wijcr, 60 F. (2d) S56 and its related 
case entitled Buffalo v. U. S. F. & G. Co ., 84 F. (2d) j»3. 
Both of those cases are distinguishable from the case at 
bar. In the Wyor case the insured gave a statement to the 
insurance company to the effect that neither he nor his 
chauffeur was in the car at the time of the accident Shut 
that the car had been stolen. At the trial it was established 
that this was false and that be was in the car at the tiime, 
and, accordingly, a verdict for damages was awarded to 
the plaintiff. Thereafter, the plaintiff maintained his action 
against the insurance company and it was there conceded 
by both parties to that action that the statement which the 
insured gave to the insurance company was false. Tn view 
of this effective stipulation between the parties the Circuit 
Court of Appeals correctly held that a verdict was prop¬ 
erly directed for the insurance company since such a false¬ 
hood could only have been deliberate. There were no rrjiiti- 
gating circumstances nor contradictory testimonv. Th6re- 
after, the insured brought an action against the company 
under the same policy and, in that case, entitled Buffalo v. 
U. S. F. (0 G. Co., supra, a demurrer was interposed by the 
insured to the answer of the insurance company which as¬ 
serted the falsity of his representations to the company 
under the circumstances established in the Wyer case, set¬ 
ting forth sufficiently the fact that the falsehood could have 
been only deliberate and intentional. On demurrer by the 
plaintiff to the answer of the insurance company asserting 
this defense, the demurrer was overruled. 


i 

I 
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It is obvious that neither of those two eases can he 
authoritative in the case at liar as analogous cases since, 
first, the verdict in the damage action below does not estab¬ 
lish the falsitv of anv statement made bv Dean Brvant, 
as the verdict was based on a number of separate acts of 
negligence involved in the negligence trial. In the Buffalo 
and Wyer cases the single question involved was whether 
or not the insured misrepresented his location at the time 
of the accident. Second, there was a showing in the Buffalo 
and Wyer cases of deliberate and wilful falsification on the 
part of the insured, whereas there is no contention in the 
case at bar, nor was it so contended below, that there was 
any deliberate or wilful falsification, except the possible 
argument that a jury might remotely so find. As to this 
it is not believed that reasonable minds would differ. As 
stated in the opinion in the Lucas case: 

“A deliberate and wilful falsification of material 
facts would have violated the terms of the policy. This 
is the effect of the holding in United States Fidelitv & 
Guaranty Co. v. AVyer, GO F. (2d) 856.” 

Furthermore, in the Wycr case, notwithstanding the effec¬ 
tive stipulation between the parties to that case that there 
was a deliberate misrepresentation by virtue of the assured 
stating that he was not in the car at the time of the accident, 
a dissenting opinion was written by Mr. Justice McDermott 
in which he said, at page 861: 

“The protection of liability insurance has been quite 
generally extended, either by statute or contract, to 
third persons injured by the insured. Tt seems to me 
that this decision seriously impairs that protection, 
for it appears that the insurer will escape liability to 
the public whenever the insured makes a statement of 
facts to the insurer disclosing that he was not at fault; 
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if the jury believes him, there is no judgment and no 

liability; if the jury does not believe him, and a ju|dg- 

ment follows, the insurer escapes liability by alleging 

that the insured made an untrue statement, which [the 

third partv plaintiff must admit if he is to be cpn- 
. * . j 

sistent with his testimony at the first trial. It jail 

untrue statement is conclusive proof of a lack of ;eo- 
operation, this unfortunate result may be deplored, put 
it cannot change the contract. But the company (lid 
not condition the liability upon the accuracy of |the 
statements made to it by the insured, but upon his co¬ 
operation in defense.” 

In Medico v. Employers Liability Assurance Corp., |32 
Me. 422,172 A. 1, the court said: 

“Considered in the light of the reported cases,j in 
order to relieve the insurer from liability, the insured 
must have wilfully misinformed the company concern¬ 
ing essential facts or in collusion with the plaintiff jat- 
tempted to defraud the company by refusing to testify 
to the real facts of the accident or testifying falsely 
concerning them.” 

In Rockmiss v. N. J. etc. Ins. Co., supra , the court said: 

“His version of the occurrence contained in the first 
statement tended to exculpate him from negligence. It 
cannot be said that this denotes a failure to co-operate 
and assist the insurer in making a defense, or a pur¬ 
pose to perpetrate a fraud. Rather the reverse is ^he 
case. The insured thereby evinced a willingness grid 
purpose to co-operate with and assist the insurer jin 
resisting the claims for damages asserted by the plain¬ 
tiff. He was admittedly seeking to exculpate himself 
from blame in order to avoid the personal consequences 
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of his wrongdoing, and in so doing he was extending 
aid and co-operation to which the insurers were not 
entitled. The conduct complained of is not within the 
letter or spirit of this clause of the contracts. If ap¬ 
pellant’s construction be adopted, the policy holder who 
denied negligence, and persisted in the denial until 
found guilty by a jury, would furnish grounds for 
avoidance. An adverse verdict would work a for¬ 
feiture.” 

In Donaldson v. Farm Bureau Mutual Automobile Insur¬ 
ance Company, supra, it was held that a variance between 
pre-trial statements by the insured to the insurance com¬ 
pany and his testimony could not be the basis for a claim 
of lack of co-operation unless there was evidence that those 
statements were due to a conscious or deliberate intent to 
deceive the insurance company and were not the result of 
mistake or inaccuracy. In that case, closely analogous to 
the case at bar, members of the insured’s family sued him 
as a result of his negligence and gave statements to the 
insurance company after the accident tending to show that 
he was not guilty of negligence. At the trial, however, they 
testified as to facts which were sufficient to return a verdict 
for them against the insured. This was held not to be 
sufficient to constitute a breach of the co-operation clause. 

From the foregoing it is apparent that the garnishee’s 
position is based upon the fact that statements were made 
to it tending to exculpate the insured from liability which 
statements were not supported at the trial. None of this 
is evidence of any intent to mislead or defraud the insur¬ 
ance company. Even in cases where the assured makes 
statements to his insurance carrier tending to exonerate 
himself which later conflict with testimony which he gives 
at the trial wherein he confesses liability, it has been held 
not to constitute a violation of the co-operation clause. In 
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the case at bar, of course, no such variation in statement 
and testimony by the insured appears. 

In Guerin v. Indemnity Ins. Co. of N. A., 107 Conn. ^49, 
142 A. 268, the court said: 

‘‘He (the assured) signed the statement, exhibit 1, 
giving a version of the facts which tended to exonerate 
him from blame for the accident. It could hardly be 
said that this constituted any failure in co-operation 
with the defendant, but rather the reverse. Later, 

i 

upon the trial, he gave another version of facts. * T * 
It seems to be assumed * * * that the version of how jthe 
accident happened given by him upon the trial was pie 
correct one. * * * The giving of a statement, whi)cli, 
though incorrect, gave a version of the accident whlich 
tended to free the assured of any charge of negligeijce, 
and therefore to relieve the company of liabilityj to 
the person injured, cannot be said to constitute a fail¬ 
ure to render the co-operation and assistance required 
of the assured in this clause of the policy. * * * ij is 
not found that there was any failure to furnish informa¬ 
tion to the defendant, nor that the information fur¬ 
nished teas intentionally false.” (Italics supplied) 

In Harrison v. U. S. F. & G. Co., 255 111. App. 263, the 
insured gave statements to the insurance company favor¬ 
able to his defense which he did not support at the trialj of 
the case. The court held that whether the assured rjen- 
dered all reasonable co-operation and assistance to the 
company and whether he intentionally made false state¬ 
ments to it shortly after the accident and whether the de¬ 
fendant relied upon the same and whether or not thereafter 
the insured colluded with the plaintiff, were all questions 
for the jury to determine whether or not they show failure 
to co-operate. 
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On this theory, it follows that if the statement given by 
Dean Bryant to the insurance company tended to exculpate 
him and he reasonably believed what he testified to in sup¬ 
port of his statement, it seems difficult to see how he did 
not co-operate to the benefit of the insurer’s interest. In 
the light of the decisions upon the point, requiring intent to 
deceive, there was literally no evidence in the case at bar 
in support thereof and the jury should have been so in¬ 
structed. On this theory verdicts in other cases containing 
co-operation clauses have resulted in directed verdicts for 
the judgment plaintiffs against the insurer. 

U. S. F. & G. Co. v. Pierson, 89 F. (2d) 602: 

General Casualty d; Surety Co. v. Kierstead, 67 F. 
(2d) 523; 

A’. J. Fidelity <£ Plate Glass Ins. Co. v. McGillis, 
42 F. (2d) 789. 

In the Pierson case, supra, the court said: 

“The defendant contends that the conduct of the 
assured, as disclosed by the evidence, is consistent 
with the hypothesis that he failed to co-operate, and 
that the jury should have been permitted to say whether 
he co-operated or not. Evidence which is equally con¬ 
sistent with the hypothesis that he did not co-operate 
and with the hypothesis that he did co-operate tends to 
support neither hypothesis. Svenson v. Mutual Life 
Ins. Co., S7 F. (2d) 441, 443, and cases cited therein. 
Under the evidence here, a finding by the jury that the 
assured failed to co-operate would have been based 
upon speculation and conjecture and could not have been 
sustained. ” 
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E. There was no evidence of prejudice to the garnishee 

Dean Bryant lias consistently maintained that his state¬ 
ment of the facts both in his written statement and c^ral 
testimony are the truth. The fact that the jury found jfor 
the plaintiff does not establish the falsity of Dean Bryarjt’s 
statement of the facts. Therefore, the verdict of the jijirv 
cannot be considered per se as an element of prejudice! to 
the garnishee. How was the company prejudiced? It mifcht 
be claimed that prejudice resulted from reliance upon jthe 
false statements by Huffman and plaintiff which, if knojwn 
to have been false, would have prompted the garnishee) to 
settle the case or to have prepared for it at the trial. Th^re 
is no merit in either argument as no prejudice actually 
resulted because no other preparation for trial was pos¬ 
sible to the insurance company other than the statement 
of facts given and sworn to by Dean Bryant which he Ijas 
persisted in stating is the truth. The garnishee, further¬ 
more, benefited, from the trial point of view, in using Ijhe 
written statements of plaintiff and Huffman to impeajch 
their credibility respectively. It assumed the possible bene¬ 
fit of close scrutiny by the jury of the plaintiff's testimony. 
Furthermore, the record shows that several days prior to 
the trial a written statement was obtained by the gar¬ 
nishee’s attorneys from Virginia Seal. That statement Was 
identified by her at the trial and, not being introduced 
in evidence nor used to impeach, was certainly full notice 
to the company of a state of facts such as was relied uppn 
by plaintiff at the trial. (R. 37) Then, again, the insurance 
company, by the offer of proof, knew of the facts as stated 
in Virginia Seal's statement based upon the claim made bn 
her behalf by her own attorney which was settled by the 
insurance company. (R. 37, 38) Not only did the insurance 
company have this knowledge but it had it a few da^*s 
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before the trial when the attorney for the garnishee talked 
to the witness Huffman who told him that the statement 
which he signed for the insurance investigator was not the 
truth and then told him the true facts which he would have 
to tell when under oath. (R. 29) This leads to the second 
possible ground of garnishee’s possible claim of prejudice, 
and that is, that the garnishee might have settled the case 
with the plaintiff before the trial if it had had all the facts. 
It is significant to note that the record is devoid of any 
reference to settlement, attempts to settle or request for 
continuance of the case in order to negotiate or further 
inquire into settlement. The fact of the matter, which may 
tend to explain this absence, is that when the insurance 
company obtained the statements made by Virginia Seal 
through her attorney, long before the trial, it was more 
content to assume the risk of a verdict for the plaintiff 
in the negligence action and then disclaim liability, than 
meet its obligation directly by either attempting to settle 
or postpone the trial, neither of which it did. The company 
chose to hurriedly obtain the non-waiver agreement and 
then proceed to trial, providing the same counsel for the 
then apparent conflicting interests between the insured and 
the insurer and placing such counsel in the position of serv¬ 
ing two masters while also acting as the guardian ad litem 
appointed by the court. To now attempt to escape liability 
for the judgment should not be countenanced. The gar¬ 
nishee should, under these circumstances, be held not to 
have suffered any prejudice and should be estopped. Plain¬ 
tiff’s motion for directed verdict, made at the conclusion 
of garnishee’s opening statement to the jury, was based 
on this ground. (R. 12) 

In Barbeau v. Koljanen , 12 N. E. (2d) 839, the Supreme 
Judicial Court of Massachusetts, in refusing to recognize 
an insurance company’s disclaimer of liability because the 
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facts upon which the disclaimer was based could reason¬ 
ably have been ascertained, said: 

1 ‘We think that it cannot be said that the situation 
here disclosed was within the peculiar knowledge! of 
Koljanen, or that the testimony given by him at the 
trial, at odds with his prior written statement to the 
corporation, amounted to a change of position whjich 
the corporation could not have anticipated even With 
the greatest amount of diligence.’ ’ 

I 

An insurer must show actual prejudice in order to rtely 
upon an alleged breach of the co-operation clause. It insist 
be shown by the insurer that the alleged lack of co-opejra- 
tion adversely affected the insurer’s interests in some sub¬ 
stantial and material way. 

Pacific Indemnity Co. v. McDonald , 107 F. (^d) 
446; 

Western Casualty & Surety Co. v. Weimar , 96 F. 
(2d) 635; 

Frank Parmclec Co. v. Aetna Life Ins. Co., 166 F. 
741; 

Medico v. Employers Liability Assurance Co^p., 
132 Me. 422, 172 A. 1; 

Conroy v. Commercial Casualty Ins. Co., 292 ^a. 
219, 140 A. 905; 

Francis v. London G. <£ A. Co ., 100 Vt. 425, 138 
A. 781; 

Rockmiss v. N. J. Fire Ins. Co., 120 N. J. L. 1^6, 
169 A. 663; 

Rochon v. Preferred Accident Ins. Co., 118 Cohn. 
190, 171 A. 429. 

In Rockmiss v. N. J. etc. Ins. Co., supra, the court said: 

“Admittedly, they had ample time to investigate and 
prepare for trial, or adjust the claims if that were 
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deemed the preferable course. They suffered no det¬ 
riment or injury by reason of this alleged breach of 
the provisions of the contracts.’’ 

In Bernadich v. Bernadich , 203 X. W. 5, decided by the 
Supreme Court of Michigan on December 22, 1038, the 
plaintiff sustained injuries as a result of the alleged negli¬ 
gence of the defendant insured and obtained a judgment 
against the defendant for damages. The insured had given 
a written statement to the garnishee insurance company in 
which he made false statements as to the cause of the acci¬ 
dent in which he stated that the responsibility for the acci¬ 
dent was due solely to the negligence of the operator of 
another automobile coming from the opposite direction and 
on the wrong side of the road. On several other occasions 
prior to the trial the insured gave similar statements to 
the insurance company. When the case was on call and 
about to be reached for trial the insured sent a registered 
letter to the insurance company stating that he did not 
know how the accident happened and could not swear that 
there was an approaching car. This was the first notice 
that the company had that no other car was involved in the 

accident. This was directiv contrarv to the three state- 

» • 

ments in writing given by the assured to the company. The 
case was reached for trial in two weeks and the assured 
testified that there was no approaching car. The insurance 
company then repudiated its responsibility under its policy 
and the plaintiff instituted garnishment proceedings to 
enforce the judgment. The insurance policy did not con¬ 
tain a co-operation clause exactly like that in the case at 
bar but it did contain a clause that the policy would be 
considered void if the assured or his agent should attempt 
to defraud the company. By the terms of the policy he 
was further required to appear in court and to “aid in 
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effecting settlements, securing evidence, the attendance pf 
witnesses and prosecuting appeal.’’ The court said: 

“There is no proof that the assured did not compjy 
with such provision of the policy; and in any evenjt, 
there was no prejudice or loss to the insurance corji- 
pany shown because of the conduct of the defendant. 
It is urged that the insurance company was prejudiced 
in not being able to investigate the accident and hpd 
no sufficient opportunity to make settlement rather 
than go to trial. The company had two weeks frojn 
the time of learning of the plaintiff’s final version pf 
the accident until the time of trial. No attempt was 
made to secure a continuance by the attorneys before 
the company proceeded with the trial of the principal 
case. 

The company having failed to show prejudice, loss 
or damages because of the false statements of defen¬ 
dant, the jury having answered the special question 
to the effect that the defendant had not attempted 
to perpetrate any fraud upon the insurer, and 1^0 
prejudicial error appearing in the conduct of the trial, 
the verdict is sustained and the judgment is affirmed, 
with costs to plaintiff.” 


The Supreme Court of the United States in Chapman p. 
Iloage , 290 U. S. 526, 531, 80 L. Ed. 370, 373, also said 
that 

i 

“One who engages in the business of insurance f(j>r 
compensation may properly be held more rigidly to 
his obligation to indemnify the insured than oijie 
whose suretyship is an undertaking uncompensated 
and casual.” 
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F. As- to the opinion of the trial judge 

With due deference to and respect for the court below, 
it is submitted that the opinion orally rendered by the 
court at the time of the direction of the verdict is unique. 
No authority was urged supporting it below nor has any 
authority since been found to support it. 

It is significant to note that the trial court at no time 
expressed any opinion as to the credibility or weight of the 
evidence nor about the sufficiency or insufficiency of the 
evidence of co-operation. 

The court, in the first part of his opinion, simply says 
that to permit the plaintiff 

“to collect from this insurance company upon the 
tlieorv that her testimony at the former trial was false 
and that the testimony given bv Brvant to the insur- 
ance company at that time, and his testimony in this 
case, are true—a very unusual situation.” (R. 50) 

As to the next observation made by the court, with 
respect to the testimony of the plaintiff and the other 
occupants of the automobile, other than Dean Bryant, who 
were called to testify for the garnishee, the court says 
that “If that testimony is to be believed, the defendant 
has supported its claim that Bryant breached the co¬ 
operation clause.” (R. 51) This observation assumes, with¬ 
out support therefor, that the version of the accident as 
told bv these witnesses as against what Dean Brvant testi- 
tied to at the trial and in his pre-trial statement, was 
what was believed by the jury in the original trial and, 
therefore, this amounts to a violation of the co-operation 
clause. The court then says that plaintiff cannot recover 
in the present proceeding because her testimony still con- 
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tradicts that of Dean Bryant. This does not consider thjat 
if there is a conflict in the present proceeding such conflict 
does not ipso facto in law deny the right to recover bjit 
presents a factual question upon an issue different frojm 
that involved in the first trial. The court must apparently 
have misconceived the nature of the proceeding. Absolute 
harmony as to the occurrence could not be expected in this 
trial any more than in the original action for damagejs. 
That harmony bears no relation whatsoever to either tlje 

I 

presence or lack of co-operation. That issue was one pf 
negligence. Then, as a climax to the foregoing observa¬ 
tions, the court concludes that plaintiff in this proceeding 
is relying on the falsity of her own testimony and upon 
the truth of Dean Bryant's testimony. (R. 50) This is, 
of course, not correct. In this proceeding plaintiff standjs 
on her own testimony, as well as upon the testimony o|f 
Dean Bryant relative to co-operation. Standing on Deajn 
Bryant’s testimony as to co-operation is far different frorp 
relying on his version as to negligence. In this, it is sub¬ 
mitted, the trial judge fell into error from which plaintiff’s 
counsel was unable to find any means of extrication. (It. 
51-53) 


IV 


Upon all of the evidence, the case should have been subl 

mitted to the jury 


It is deemed unnecessary to further present any arguj 
ment on the facts concerning the alleged breach of the 

co-operation clause. It is sufficient to state that under all 

| 

the evidence there were two available conclusions. Either^ 
there was no evidence of a failure to legally co-operatej 
or, second, if a breach could be inferred from the effect of 
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the conversation on the day of the accident between Dean 
Bryant and tile other occupants of the automobile, then 
the question as to whether or not that alone constituted 
a sufficient wrongful act to constitute a violation of the 
policy, was a question for the jury. 

On the garnishee's motion for directed verdict the evi¬ 
dence should have been construed against it and the court 
was required to assume that the plaintiff's evidence proved 
all that it could reasonably be found sufficient to establish 
on the issue of co-operation. 

Gunning r. Cooley , 281 U. S. 90, 74 L. Ed. 720; 

Takahashi r. IIedit Co., GO App. D. C. 176, 50 F. 
(2d) 32G; 

Hopkins r. B. & 0. B. Co., 65 App. D. G. 167, 81 
F. (2d) 894; 

Schuartzman v. Lloyd, 65 App. D. C. 216, 83 F. 
(2d) 822; 

Carusi v. Schulmerick, 69 App. D. C. 76, 98 F. 
(2d) 605; 

Booze v. Wind ridge A Handy, 70 App. D. C. 24, 
102 F. (2d) 628. 

The motion for directed verdict not only admitted the 
truth of the direct testimony offered by plaintiff in re¬ 
buttal, but all inferences which could favorably be drawn 
therefrom. 

Gloria r. Washington Southern By. Co., 30 App. 
1). C. 559; 

City tC Suburban By. Co. v. Cooper, 32 App. D. C. 
550; 

Faucett r. Bergmann, 57 App. D. C. 290, 22 F. 
(2d) 718; 

Grubb v. Groover, 62 App. D. C. 305, 67 F. (2d) 
511; 
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Carr v. Shifflette , 65 App. D. C. 216, 82 F. (2d) 874; 

Speirs v. D. C., 66 App. D. C. 194, 85 F. (2d) 69^; 

Walford v. McNeil, 69 App. D. C. 247, 100 F. (2d!) 

112 . 

i 

With such admission, resulting from the request for bind¬ 
ing instructions, it is abundantly shown that whether thp 
evidence be considered as conflicting or as uneontradictecf, 
fair minded men would honestly draw different conclu¬ 
sions therefrom and, therefore, the question resolved itself 
into one of fact for the jury and not one of law for the 
court. 


Gunning v. Cooley, supra; 

Boosalis v. Crawford , 69 App. D. C. 141, 99 F. 
(2d) 374; 

Jackson v. Capital Transit Co., 69 App. D. C. 147, 
99 F. (2d) 380; 

Boaze v. Windridge & Ilandy, supra. 


Apart from the lack of evidence of intent or deliberation 
to mislead or defraud, as to which plaintiff submits there 
is no evidence, the only inference that can be drawn fronfi 
the evidence adduced, if favorably interpreted in favor 
of the plaintiff, would force the conclusion that the ques¬ 
tion as to the existence of co-operation was a matter to b^ 
determined by the jury, since such inference favored con- 
operation. 


The authorities generally hold in cases involving co[- 
operation clauses of policies that questions of this char¬ 
acter, where there is some evidence of co-operation, is on6 
for the jury. 


Pacific Indemnity Co. v. McDonald, 107 F. 
446; 



State Automobile Ins. Co. v. York, 104 F. (2d) 730; 
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Maryland Casualty v. Lopopolo, 97 F. (2d) 534; 

U. S. F. & C. Co. v. Pierson, 89 F. (2d) 602; 

Erie Indemnity Co. v. Fisher, 87 F. (2d) 991; 

Huff v. St. Paul-Mcrcury Indemnity Co., 74 F. 
(2d) 689; 

Metropolitan Casualty Ins. Co. v. Johns, 72 F. 
(2d) 171 ; 

Employers Liability Assurance Corp. v. Bodron, 
65 F. (2d) 539; 

Wheeler v. Fidelity & Deposit Co., G3 F. (2d) 562; 

Seltzer v. Indemnity Ins. Co., 252 N. Y. 330, 3.69 
N. E. 403; 

Rock miss v. N. J. etc. Ins. Co., i20 N. J. L. 3.36, 
169 A. 663; 

Conroy v. Commercial Casualty Co., 292 Pa. 23.9, 
3.40 A. 905; 

Metropolitan Casualty Co. v. Blue, 21.9 Ala. 37, 
3.23. So. 25; 

Harrison v. U. S. F. cO G., 255 Ill. App. 263; 
and cases cited in Note, 72 A. L. R. 1454. 

In Employers Liability Assurance Corp. v. Bodron, 
supra, there was substantial evidence ot' contradictory 
statements made bv the insured to the insurance com- 
pany and on the witness stand, including; repudiation by 
him of statements regarding; the lack of remonstrance in 
his manner of driving at the time of the accident. The 
Circuit Court of Appeals for the 5th Circuit said, in affirm¬ 
ing a judgment for the plaintiff against the insurance 
company, at page 540: 

“Whether he co-operated in a legitimate way was a 
question as to which there was substantial conflict 
in the evidence. That conflict vras settled in favor 
of appellee by the trier of facts, and is not open 
for review here.” 
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In a related ease to the litigation in the Bodron cas^, 
supra, the same court in Employers Liability Assurance 
Corp. v. Nosser, 70 F. (2d) 516, 517, in overruling a 
motion for directed verdict, said: 

“We have no difficulty in reaching the conclusions 
from the record that the defense based on the allegejd 
breach by the assured of the above-quoted provision 
of his policy was not established by uncontrovertejd 
evidence, and that the court did not err in making 
the ruling complained of.” 

In the case of Donaldson v. Farm Bureau Mutual Auto¬ 
mobile Insurance Company, decided by the Supreme Court 
of Pennsylvania on June 24, 1940, supra , the insurance 
company refused to pay a judgment against its assured 
on the ground of his breach of the co-operation clause, ip 
that he and his witnesses gave statements to the insurance 
company which were inconsistent with their testimony at the 
trial. In the trial court the case was submitted to th^ 
jury and a judgment was entered for the plaintiff. As¬ 
serting that its motion for directed verdict should have 
been granted, the insurance company contended that the 
evidence of variation between the pre-trial statements tp 
the insurance company and the testimony at the trial, wap 
a sufficient showing of lack of co-operation on the part o£ 
the insured, coupled with the same variation in the testi¬ 
mony of the witness who had given pre-trial statement^ 
to the insurance company. The court held: 

‘‘The question of lack of co-operation is ordinarily 
for the jury, especially when, as here, a finding of imL 
proper intent is necessary in order for the garnishee 
to establish such a defense; Graham v. U. S. Fidelity 
& Guarantee Co., 308 Pa. 534, 540; Cameron v. Berger* 
336 Pa. 229, 235.” 


| 

i 
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V 

Garnishee’s Exhibit No. 3 was not admissible 

In the event tins court should reverse the judgment and 
order a new trial it is felt that, for purposes of economy, 
this court should likewise rule upon the admissibility of 
garnishee’s Exhibit No. 3, which is a letter, purely self- 
serving in character, written by the attorney for the gar¬ 
nishee to Dean Bryant several days after the verdict in 
the negligence action, advising him of the detailed reasons 
why the garnishee was disclaiming liability. (R. 21, 22) 
This letter was admitted in evidence over objection by 
plaintiff on the ground that it was self-serving. (R. 21) To 
avoid the ground of the objection and, pursuant to plain¬ 
tiff’s motion, the court did state to the jury that “it indi¬ 
cates the notice * * * that thev disclaim liability” and that 
the facts therein stated are “no proof whatever of the truth 
of the facts so stated * * * it shows notice of the dis¬ 
claimer * * * and the reasons which prompted the insur¬ 
ance company to make a disclaimer.” (R. 23) If it was 
sought merely to prove notice and the reason therefor, 
the telegram referred to in the letter, as suggested by 
plaintiff’s counsel, (R. 21) was amply sufficient for both 
purposes. (R. 22) The total content of the letter is purely 
self-serving and, having been prepared and sent after the 
adverse verdict, should not have been admitted. 

In Bednorzenstci r. Schragcr , 189 A. 691, the Supreme 
Court of Pennsylvania said: 

“It was not competent for the garnishee, after the 
event, that is, after the trial of the trespass action, 
to make evidence for itself by writing a letter to 
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Sehrager setting forth in detail the matters uppn 
which it relies to escape liability under the policy. 
Such a letter was a self-serving declaration not ad¬ 
missible in evidence, in the circumstances here present, 
in an action on the policy by the insured or in an 
attachment execution by the plaintiff standing in tjhe 
insured’s shoes.” 


A ruling at this time may avoid further unnecessary 
proceedings after a new trial, relative to the admissibility 
of said letter. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the trial court committed error in directing the verdict 
for the garnishee. It is, therefore, respectfully urged tl^at 
the judgment below for the garnishee should be reversed 
with instructions to the trial court to submit the issue ^>f 
co-operation to the jury upon a new trial or to direct; a 
verdict for the plaintiff thereon. 


Respectfully submitted, 

ALVIN L. NEWMYER, 
DAVID G. BRESS, 


Attorneys for Appellanl. 
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IN THE 

WLnittb States Court of appeals ! 

FOR THE DISTRICT OF COLUMBIA. j 

October Term, 1940. 

— 

No. 7591. 


Elizabeth Galt, Appellant , 
v. 

Phoenix Indemnity Co., Inc., Garnishee-Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

The statement of the case contained in appellant’s j 
brief is substantially correct. However, as there seems j 
to be a studied attempt to make it appear that appel- j 
lee, through counsel, was advised of the incorrectness j 
of the statement of the witness, Huffman, “a couple of ! 
days before the trial” attention is called to the fact j 
that Huffman testified that he came to Court for the 
trial tlie day after he revealed to counsel for the appel¬ 
lee that the statement was false, (R. 30), and the wit- j 
ness, Bryant, testified that his son arrived in Washing- j 
ton a few minutes before the trial started. (R. 14-15.) 

Hereinafter the appellant will lie referred to as 
plaintiff and the appellee as the garnishee. 
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SUMMARY OF ARGUMENT. 

The evidence clearly established that the judgment 
debtor, Dean Bryant, had deliberately misrepresented 
to the garnishee (insurer) the facts respecting the ac¬ 
cident, and that he had also procured the plaintiff and 
the other witnesses to give false statements concerning 
the accident. At the trial of the original case in which 
the plaintiff obtained her judgment she and her wit¬ 
nesses, on direct examination by her counsel, swore 
that the statements which they gave to the garnishee’s 
representative were false, and were in line with their 
agreement with the judgment debtor; that the judg¬ 
ment debtor had requested the plaintiff to give a ver¬ 
sion of the accident which was not true in order to 
protect him against his father’s anger; that when the 
representative of the garnishee came to get a state¬ 
ment from her she knew that he represented an insur¬ 
ance company, and that he told her that he wanted to 
get the facts as to how the accident happened; that 
instead of giving him the facts she gave him a false 
statement, and that she did it in order to help the 
judgment debtor in accordance with his request. The 
judgment debtor, Dean Bryant, testified in the original 
case in which the judgment was obtained against him 
in contradiction of the testimony of the plaintiff and 
her witnesses concerning the falsity of the statements 
and his procuring them to be made. He testified in 
support of the statement which he had given to the 
insurance company’s representative, which was prac¬ 
tically identical with the statements given by the plain¬ 
tiff and the witness, Huffman. If these statements 
were true then the plaintiff could not establish negli¬ 
gence on the part of the judgment debtor, and by her 
own action, or the action of her counsel, the truth or 
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falsity of the statements were directly put in issue. 
Having taken one position in the original case, she was 
estopped from taking a contrary position in the instant 
case. Therefore, there was purely a question of law 
presented to the lower Court to say whether there had 
been a breach of the cooperation clause of the policy 
issued by the garnishee. It is submitted that upon 
the record in this case that the Court below could do 
nothing else but direct a verdict for the garnishee. 

ARGUMENT. 

The Court Did Not Err in Directing a Verdict for the 

Garnishee. 

I. 

Breach of the cooperation clause of the policy was 
established by undisputed facts. 

Plaintiff testified that the statement given by her to 
the representative of the garnishee was false. She tes¬ 
tified that at the time of the accident the automobile 
was being operated at seventy (70) miles per hour, 
that she and the others in the car had complained sev¬ 
eral times concerning the manner in which Dean 
Bryant was driving, and that while they were travel¬ 
ing seventy miles per hour that Bryant lifted his foot 
and kicked opened the ventilator, the handle of which 
was under the dash; that some dirt and dust blew in 
her eyes, but that she did not know whether any had 

blown into Brvant’s eves. She further testified that 
• » 

the statement which she gave to the insurance com¬ 
pany's representative was false, that she knew it was 
false and that immediately after the accident that Dean 
Bryant had asked her to say that she had opened the 
ventilator so as to protect him against his father’s 
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anger; that never at any time before she took the wit¬ 
ness stand in the trial of her damage suit did she tell 
any representative of the garnishee that she had given 
a false statement; that at the trial of her damage suit 
she testified, in answer to questions of her own counsel, 
that the statement which she had given to garnishee’s 
representative was false, and that she had given it in 
order to help Dean Bryant as he had requested, and 
at tlie trial of her damage suit she swore that the speed 
of the car was seventy miles per hour, that she did not 
open tlie ventilator, hut that Dean Bryant kicked it 
open, and that she and the others in the automobile had 
protested several times against the manner in which 
Bryant was driving. (R. 41 to 46.) The witness, 
Huffman, (R. 28 to 34), and the witness, Virginia Seal, 
(R. 35 to 40), testified in substantially the same man¬ 
ner concerning the agreement to give the false state¬ 
ments concerning the facts of the accident and as to 
Dean Bryant’s participation in that agreement. Huff¬ 
man said, “We agreed to be consistent, of course, in 
whoever we talked to. I am sure an insurance com¬ 
pany was not mentioned in our agreement, but T sup- 
post*, yes, we did—we probably agreed to tell anybody 
who asked, in order to be consistent.” (R. 33, refer¬ 
ring to the false statement that was to be made.) Both 
of these witnesses also testified that at the trial of the 
damage suit in which the plaintiff obtained her judg¬ 
ment they testified as to the falsity of the statement 
which they agreed to give, and which Huffman did give, 
and that Dean Bryant either suggested or was a party 
to the agreement to give the false statements. 

The above recital of the circumstances of the testi¬ 
mony given by the plaintiff and her witnesses, Huff¬ 
man and Seal, clearly showed that the judgment debtor 
breached the cooperation clause of the policy. ITow- 
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ever, plaintiff sought to avoid the force and effect of 

her tcstimonv and the testiinonv of the other witnesses 
* * 

who had supported her in the original trial, by produc¬ 
ing the deposition of the judgment debtor. In effect 
she desired to have the jury in the garnishment pro¬ 
ceeding find that Dean Bryant’s testimony was true, 
when he denied that he had procured them to give false 
statements, although in the trial of the damage suit 
she had taken the position, necessarily that his testi¬ 
inonv in that regard was false and her testiinonv was 
true. In directing a verdict for the garnishee, the 
Trial Judge, disposed of the plaintiff’s inconsistent 
position by saying: 

“If the plaintiff should be permitted to succeed 
in this case, it would be upon the thought that she 
would recover her judgment against Bryant upon 
the truth of the story as she herself and her wit¬ 
nesses related it, all of which was inconsistent with 

the disclosure made bv Brvant to the insurance 

• • 

company, and then she would be permitted to col¬ 
lect from this insurance company upon the theory 
that her testimony at the former trial was false 
and that the testiinonv given bv Brvant to the in- 
suranec company at that time, and his testimony 

in this case, are true—a very unusual situation. 
•* * # 

How can this plaintiff seek to recover on the tes- 
timonv of Brvant, when it is utterly inconsistent 
with her own, not only in the former trial, but in 
this one, and inconsistent with the testimony of 
other witnesses that were produced in the former 
trial bv her and vouched for bv her? 

If this case should go to the jury on Bryant’s 
testimony, when the plaintiff at the former trial 
had refuted the statement made by Bryant, and by 
now pinning her hopes for her success in this case 
upon that which she then denounced as false, when 
she could not have had a verdict or judgment in 
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the former ease if she had relied upon Bryant’s 
version of the occurrence, it would be, in my opin¬ 
ion, a distortion of justice to allow her now to col¬ 
lect the judgment that she then obtained upon the 
other theory of fact, by now espousing the claim 
then made bv Brvant and by him alone.” (R. 50- 
51.) 

The brief of appellant criticizes the oral opinion of 
the Court because it is “unique” and “no authority was 
urged supporting it below, nor has any authority since 
been found to support it.” It would be a sad commen¬ 
tary on justice under law if such an opinion could be 
held to be “unique.” It would seem that a contrary 
opinion would indeed be “unique,” for such an opinion 
would approve a “distortion of justice.” The mere 
statement of this proposition brings to its support the 
compelling force of an inherent sense of justice and 
decency. 

“It is wise to provide certain means by which a 
man may be concluded, not from saying the truth, 
but from asserting that which has become accred¬ 
ited as truth by his act is false.” 

Curry v. Curry , 65 Appeals I). C. 40. 

II. 

The breach of the cooperation clause of the policy re¬ 
leased garnishee of any obligation under the same. 

The undisputed testimony having established that 
the judgment debtor, who claimed the benefit of the 
policy, had misrepresented the facts of the accident 
and had procured the plaintiff and other witnesses 
to do the same a question of law was presented as to 
whether there had been a breach of the cooperation 
clause of the policy, and whether such breach was a 
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bar to recovery by the plaintiff against the garnishee. 
The insurance contract required the one claiming the 
benefit of the policy to cooperate with the company in 
defense of claims and suits. (R. 27). The cooperation 
with the insurer is one of the conditions of the policy, 
and if such condition is not met the policy is ended. 
It is not necessary for the insurer to show that the 
failure of the insured to cooperate with it would have 
affected the judgment in the damage suit. The lead¬ 
ing case on the purpose of the cooperation clause and 
the effect of its breach is Coleman v. Neiv Amsterdam 
Casualty Company, 247 X. Y. 271, 160 N. E. 367, 369, 
72 A. L. R. 1443, in which the opinion of Chief Justice 
Cardozo, clearly stated the law as follows: 

“Cooperation does not mean that the assured is 
to combine with the insurer to present a sham de¬ 
fense. Cooperation does mean that there shall be 
a fair and frank disclosure of information rea¬ 
sonably demanded by the insurer to enable it to 
determine whether there is a genuine defense.’’ 


In that case it was contended that the default on the 
part of the insured should be condoned as there was 
no evidence that the cooperation of the insured would 
have defeated or diminished the claim for damages, 
But Chief Justice Cardozo disposed of this contention 
in the following language: 


“For all that appears, the insurer would be no 
better off if the assured had kept its covenant, 
and made disclosure full and free. The argument 
misconceives the effect of a refusal. Cooperation 
with the insurer is one of the conditions of the 
policy. When the condition was broken, the policy 
was at an end, if the insurer so elected. The case 
is not one of the breach of a mere covenant, where 
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the consequences may vary with fluctuations of the 
damage. There lias been a failure to fulfill a con¬ 
dition upon which obligation is dependent." 


The leading Federal case dealing with the question 
involved herein is that of United States Fidelity and 
Guaranty Company v. I Vycr, 60 Fed. (2d) 856, Certio¬ 
rari denied 287 U. IS. 647, 53 S. Ct. 93, 77 L. Ed. 560. 

This case is referred to on page 31 of the appel¬ 
lant’s brief, and there an attempt is made to distin¬ 
guish it, by the statement that “The plaintiff main¬ 
tained his action against the insurance company and 
it was there conceded by both parties to that action 
that the statement which the insured gave to the in¬ 
surance company was false. In view of this effective 
stipulation between the parties the Circuit Court of 
Appeals correctly held that a verdict was properly 
directed for the insurance company since such a false¬ 
hood could only have been deliberate. There were no 
mitigating circumstances nor contradictorv testi- 
mony.” This statement of the facts is very inaccurate. 
There was “contradictorv testimonv,” for the assured 
in that case took the stand at the trial of the damage 
suit, as did Dean Bryant in the damage suit here, and 
insisted that he was not in the automobile at the time 
of the accident and that the car had been stolen. 


Briefly, the Wyer case presented substantially the 
same procedure as to evidence and witnesses as was 
followed in this case. In the Wyer case the plaintiff 
admitted that the assured had misrepresented the facts, 
and in this case the plaintiff did likewise. In the Wyer 
case the plaintiff called the assured to the witness 
stand, and here the plaintiff did likewise. In the Wyer 
case the assured reiterated under oath the story which 
he had given to the insurance company, and to which 
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lie had testified at the trial of the damage suit, and 
here the assured did likewise. In the 1 Vycr case the 
misrepresentation of facts concerning the accident by 
the assured had been adjudicated in the damage suit, 
the same as in this case. Thus it is readily seen that 
the factual situation in the two cases is practically! 
identical, and the opinion of the Court in the Wycr\ 
case is therefore particularly applicable to and per-j 
suasive in the instant case. The Wyer case holds: 

(1) That on a record similar to the record here there 
was presented only a question of law. 

(2 That the plaintiff’s right to recover against thej 
insurance company would be no greater than I 
the right of the assured. 

(3) That there was a breach of cooperation clause! 
of the policy which barred the plaintiff from re-| 
covering against the insurance company. 

(4) That the company did not have to show that | 
such breach affected the judgment in the damage 
suit. 

(5) That the company did not waive the breach of ! 
the cooperation clause by defending the suit un- j 
der a reservation of its rights under its policy. | 

i 

From the foregoing it is apparent that all the qucs- j 
lions now urged upon this Court were decided adver¬ 
sely to the plaintiff in the Wyer case. In a well rea¬ 
soned opinion the Court said: 

“It is thoroughly settled that in a trial where a i 
jury is waived the findings of fact upon conflicting | 
evidence are conclusive on appeal. But the facts j 
were not disputed in this case that Buffalo and | 
Jolley represented to the company that they were 
not in the car when the accident occurred, both so 
testified in the former case and Buffalo in this , j 
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and Buffalo obtained $500.00 from the company 
for theft of the car. It is true he and his attor¬ 
neys assisted in the defense, and both he and 
Jolley testified for the company. And the ad¬ 
juster of the company testified Buffalo’s coopera¬ 
tion was 100 per cent. But that was a conclusion, 
drawn from the fact that Buffalo did not collude 
with the plaintiff and joined with his attorney in 
an effort to defeat the action. Buffalo’s misrep¬ 
resentation of the facts respecting the accident 
stood adjudicated in the former suit, and Wyer 
admitted it. All the evidence was one way on the 
subject of cooperation , in that respect. Only a 
question of law was therefore involved as to 
whether upon the undisputed facts there was co¬ 
operation as required by the insurance contract; 
and it is reviewable in this court. White v. United 
States (C. C. A.) 4S F. (2d) 178; Larabee Flour 
Mills Co. v. Carignano (C. C. A.) 49 F. (2d) 151. 

Wyer was not a party to the insurance contract. 
By the terms of the policy, he had only the right 
of Buffalo to recover, in case of Ins insolvency or 
bankruptcy and an execution unsatisfied against 
him, if the latter would have had that right on 
paying the judgment. Clements v. Preferred Ac¬ 
cident Insurance Co. (C. C. A.) 41 F. (2d) 470, 
76 A. L. R. 17; Metropolitan Casualty Insurance 
Co. v. Colthurst (C. C. A.) 36 F. (2d) 559; Royal 
Indemnity Co. v. Morris (C. C. A.) 37 F. (2d) 90; 
Hermance v. Globe Indemnity Co., 221 App. Div. 
394, 233 X. Y. S. 93; Coleman v. New Amsterdam 
Casualty Co.,^ 247 X. Y. 271, 160 X. E. 367, 72 A. 
L. R. 1443: Weatherwax v. Royal Indemnity Com¬ 
pany 250 X. Y. 281, 165 X. E. 293; Seltzer v. In¬ 
demnity Co., 252 X. Y. 330, 169 X. E. 403. 

This brings us to the main question, and that is, 
whether Buffalo rendered such cooperation to the 
company as to meet that condition to its liability. 
The company asserts that the condition in the 
policy bound Buffalo to report a fair and truth- 
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ful account to enable the company to determine 
whether there was a defense to the damage suit 
and bring to its aid the material facts without mis¬ 
representation or concealment, and his violation 
of that duty absolved the company from liability. 
Wyer’s contention is that the company was bound 
to show the failure of cooperation affected the 
judgment in the damage suit, and as there was no 
such showing, its liability was established. 

The controversy has been before the courts. In 
Coleman v. New Amsterdam Casualtv Co., 247 
N. Y. 271, 160 N. E. 367, 369, 72 A. L. R. 1443, 
the assured declined to assist in the defense of 
the damage suit. By the state law, in case of the 
insolvency of the assured, suit was authorized by 
an injured person ‘under the terms of the policy.’ 
The defense was, a condition of the policy was 
breached. The Court (opinion by Chief Justice 
Cardozo, now Associate Justice of the United 
States Supreme Court) ruled: ‘Cooperation does 
not mean that the assured is to combine with the 
insurer to present a sham defense. Cooperation 
does mean that there shall be a fair and frank dis¬ 
closure of information rcasonablv demanded bv 

%• w 

the insurer to enable it to determine whether 
there is a genuine defense.’ It was contended the 
default should be condoned as there was no evi¬ 
dence that the cooperation of the insured would 
have defeated or diminished the claim for damages, 
but it was held: ‘For all that appears, the insurer 
would be no better off if the assured had kept its 
covenant, and made disclosure full and free. The 
argument misconceives the effect of a refusal. 
Cooperation with the insurer is one of the condi¬ 
tions of the policy. When the condition was 
broken, the policy was at an end, if the insurer 
so elected. The case is not one of the breach of a 
mere covenant, where the consequences may vary 
with fluctuations of the damage. There has been 


| 

i 

i 
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a failure to fulfill a condition upon which obliga¬ 
tion is dependent.” * * * 

It is also insisted the company waived the condi¬ 
tion bv defending the suit after it learned of the 
non cooperation of Buffalo. 

The undisputed testimony is that on the repre¬ 
sentation of Buffalo and Jolley that the car had 
been stolen and they had not driven it at the time 
of the collision, the company undertook to join in 
the defense of the suit with a reservation of all 
its rights. This it was entitled to do upon an un¬ 
derstanding, express or implied, with the insured. 
Fidelitv and Oasualtv Co. v. Stewart Drv Goods 
Co., 208 Ky. 429, 271 S. AY. 444, 43 A. L.*R. 318; 
Gordon v Massachusetts Bonding and Insurance 
Co., 229 X. Y. 424, 12S X. E. 204; Ford Hospital 
v. Fidelity & Casualty Co., 106 Xeb. 311,183 X. AY. 
636: Sargent Mfg. Co. vs. Travelers’ Ins. Co., 163 
Mich. 8?; 130 X. AY. 211, 34 L. R. A. (X. S.) 491; 
Seltzer v. Indemnity Company, supra: Hermancc 
v Globe Indemnity Co., supra. 

But the insurer must not know of the breach of 
the policy when conducting the defense. Miller v. 
Union Ind. Co., 209 App. Div. 455, 204 X. Y. S. 
730: Francis v London Guarantee & Accident Co., 
100 A r t. 425, 138 A. 780; Xew Jersey F. & P. G. 
Ins. Co. vs. McGillis (C. C. A.) 42 F.‘ (2d) 789. 

In this case the company had only the informa¬ 
tion imparted by AA’ver’s evidence. Xeither Buf¬ 
falo nor Jolley has ever recanted his account. The 
withdrawal from the case, by letter of June 9th, 
1930, was timely. There was no evidence to show 
the agents of the company theretofore believed 
there was misrepresentation by Buffalo. AA> con¬ 
clude the steps leading to an appeal were taken 
within the reserved rights of the company and con¬ 
stituted no waiver of the defense. Movers v. Con¬ 
tinental Cas. Co. (C. C. A.) 12 F. (2d) 52: Rohlf 
v. Great American Mutual Indemnity Co., supra: 
Commercial Casualty Ins. Co. v. Fruin Colnon 



Contracting Co. (C. C. A.) 32 F. (2d) 425; Herm-j 
ance v. Globe Indemnity Co., supra.” 

The record in this case shows that the garnishee 
acted in entire good faith throughout. Believing that 
it had a good defense to the claim of the plaintitf, basedj 
upon her own statement and the statement of Yald 
Huffman and of the assured, it went to the expense ofj 
providing transportation for the assured from Califor-j 
nia. The assured was on the plane somewhere betweei^ 
California and the District of Columbia when it vras 
first made known by Huffman to garnishee’s counsel! 
that he had given a false statement, as had the plain-i 
tiff, and that they had given these statements at the re-j 
quest of the assured. As the assured’s statement toj 
the garnishee was practically identical with the state-j 
ments of the plaintiff and Huffman, it necessarily fol¬ 
lowed that if their statements were untrue the as¬ 
sured’s was likewise untrue. Immediately on the ar¬ 
rival of the assured in Washington he was told of these 
developments by counsel for the garnishee, he denied 
the truth of Huffman’s statement, and said that they 
would not swear to that in Court. A 11011 -waiver agree¬ 
ment was presented to him and to his father, its con¬ 
tents were thoroughly explained to him, and he signed 
the same. (R. 15 to 19.) At the trial of the damage 
suit the plaintiff and her witnesses did swear that the 
assured had arranged with them to give false state-j 
ments, concerning the facts of the accident, and in so 
doing they necessarily swore that the assured himself! 
had given a false statement. Immediately upon the! 
conclusion of the trial the garnishee directed counsel,! 
which it had provided, to withdraw from the case andj 
disclaim any liability to the assured because of hsi 
breach of the cooperation clause of the policy. Coun-j 
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sel for the plaintiff strive mightly to establish the prop¬ 
osition that prejudice to the garnishee must be shown, 
a proposition which is not supported by any of the 
Federal Courts and bv few of the State Courts. Under 
circumstances such as are presented in this case preju¬ 
dice would be assumed. 

In criticizing the action of the garnishee in the 
handling of this ease after notice of the assured’s mis¬ 
representations, counsel for the plaintiff, on page 38 
of their brief, state that, “The company chose to hur¬ 
riedly obtain the non-waiver agreement and then pro¬ 
ceed to trial, providing the same counsel for the then 
apparent conflicting interests between the insured 
and the insurer and placing such counsel in the posi¬ 
tion of serving two masters while also acting as 
the guardian ad litem appointed by the court.” The 
vicious part of the criticism thus made is that it places 
counsel for the garnishee in the position of being will¬ 
ing to serve “two masters while also acting as the guar¬ 
dian ad litem appointed by the court.” This reckless 
criticism does not square with the record. (R. 18, 19 
and 20), which shows that at the time of the accident 
the assured was within a few weeks of being twenty 
years of age and at the time of the trial he was prac¬ 
tically twentv three vears of age. Counsel for the 
garnishee was not acting as guardian ad litem at the 
time of the trial, and counsel for the appellant, I am 
sure will agree, when their recollection is now re¬ 
freshed that at the trial of the damage suit the atten¬ 
tion of the Court was called to the fact that both plain¬ 
tiff and defendant had reached maturity. Counsel for 
the garnishee has never appeared in any case and rep¬ 
resented conflicting interests, or served two masters, 
and a calm consideration of the position of the parties 
to the record in the damage suit, and the position of 
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the garnishee who was furnishing the defense under a I 
reservation of rights, would convince any reasonable 
person that in that suit there was not even an appar-j 
ent conflict of interests between the garnishee and thej 
assured. 

CONCLUSION. 

I 

In conclusion it is submitted that the undisputed I 
evidence in the Court below established that the as¬ 
sured had breached the cooperation clause of the pol-1 
icy, that the garnishee had not waived its rights by j 
proceeding with the defense under a non-waiver agree-1 
ment, that the said breach of the cooperation clause ; 
discharged the garnishee from the obligations of the j 
policy, and that the action of the lower Court in di¬ 
recting a verdict for the garnishee was right and 
should be affirmed. 

IIenry I. Quinn, 

Attorney for Appellee, 

637 Woodward Bldg., 
733 - loti) St., N. W. 


